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Executive Orders and Federal agency documents having general 
applicabi’ity and legal effect, documents required to be 
published by act of Congress and other Federal agency 
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THE FEDERAL REGISTER 
WHAT IT IS AND HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of 

Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public briefings (approximately 2 l/2 hours) to 

present: 

1. The regulatory process, with a focus on the Federal 
Register system and the public’s role in the 
development of regulations. 

2. The relationship between the Federal Register and Code 
of Federal Regulations. 

3. The important elements of typical Federal Register 
documents. 

4. An introduction to the finding aids of the FR/CFR 
system. 

WHY: To provide the public with access to information 

necessary to research Federal agency regulations which 
directly affect them. There will be no discussion of 
specific agency regulations. 


CHICAGO, IL 

WHEN: July 8. at 9 a.m. 

WHERE: Room 204A, 

Everett McKinley Dirksen Federal Building. 
219 S. Dearborn Street, 

Chicago. IL. 

RESERVATIONS: Call the Chicago Federal Information 
Center. 312-353-0339. 


BOSTON, MA 

WHEN: July 15, at 9 a.m. 

WHERE: Main Auditorium. Federal Building. 

10 Causeway Street, 

Boston. MA. 

RESERVATIONS: Call the Boston Federal Information 
Center. 617-565-8129 
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Presidential Documents 

Title 3— 

Presidential Determination No. 87-16 of June 24, 1987 

The President 

Renewal of Trade Agreements With Romania 

|FR Doc. 87-14708 

Filed 6-24-87; 4:21 pm| 

Billing code 3196-01-M 

Memorandum for the United States Trade Representative 

Pursuant to my authority under subsection 405(b)(1) of the Trade Act of 1974 
(19 L'.S.C. 2435(b)(1)), I find that a satisfactory balance of concessions in trade 
and services has been maintained during the life of the Agreement on Trade 
Relations between the United States of America and the Socialist Republic of 
Romania. I further determine that actual or foreseeable reductions in United 
States tariffs and non-tariff trade barriers resulting from multilateral negotia¬ 
tions are satisfactorily reciprocated by the Socialist Republic of Romania. 

These findings and determinations shall be published in the Federal Register. 

THE WHITE HOUSE, & 

Washington, June 24, 1987. 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 890 

Guidelines for Participating In the 
Federal Employees Health Benefits 
Program 

agency: Office of Personnel 

Management. 

action: Final rule. 

summary: The Office of Personnel 
Management (OPM) is revising its 
regulations in response to requests for 
guidance from health benefits plans 
applying for participation in the Federal 
Employees Health Benefits (FEHB) 
Program. These regulations outline the 
criteria used in considering applications 
by Comprehensive Medical Plans 
(CMPs), identify the areas on which 
OPM focuses its review, and address the 
distinctions drawn between the 
Department of Health and Human 
Services (HHS)-certified Health 
Maintenance Organizations (HMOs) 
and Competitive Medical Plans and 
those plans that are not so certified. 
EFFECTIVE DATE: July 27, 1987. 

FOR FURTHER INFORMATION CONTACT: 
John Ray, (202) 632^*634. 

SUPPLEMENTARY information: Over the 
years. OPM has received inquiries from 
plans seeking or investigating 
participation in the FEHB Program as to 
the criteria used in the application 
review process. On February 6,1987, 
OPM published proposed regulations in 
Ihe Federal Register (52 FR 3816) 
describing the criteria used in reviewing 
applications from CMPs seeking to 
participate in the FEHB Program. At that 
time, we also announced that, in the 
future, health care plans applying for 
participation in the FEHB Program 
which have been certified as HMOs by 
HHS at the time of application to OPM, 
and the qualification status of which is 
not under active review by HHS, will 
need to submit only abbreviated 
applications to OPM. 


OPM received six written comments 
during the 60-day comment period. One 
of the comments was from an insurance 
company: one comment was from an 
HMO consulting firm; one comment was 
from a trade association; two comments 
were from medical specialty societies; 
and one comment was from an 
organization that offers several health 
benefits plans under the F'FJ IB Program. 

One respondent recommended that 
OPM clearly distinguish between 
“Comprehensive Medical Plans” and 
“Competitive Medical Plans.” The 
respondent also suggested that 
Competitive Medical Plans be allowed 
to submit to OPM abbreviated 
applications to participate in the FEHB 
Program. Another respondent also made 
the same suggestion. The term 
“Comprehensive Medical Plans” has 
been used in the FEHB law since 1959 to 
describe the types of plans OPM may 
contract for or approve. Examples of 
CMPs are group practice prepayment 
plans, individual-practice prepayment 
plans, and. more recently, mixed-model 
prepayment plans. The use of the terms 
comports with the language of the 
statute and has been used in FEHB 
regulations for nearly 30 years. The term 
“Competitive Medical Plan” is a more 
recent designation assigned by HHS to 
prepaid health plans primarily for the 
purpose of contracting under the 
Medicare Program. 

OPM has accepted the suggestion that 
Competitive Medical Plans be allowed 
to submit abbreviated applications to 
participate in the FEHB Program just as 
HMOs will be allowed to in the future. 
The regulations have been changed 
accordingly. Competitive Medical Plans 
must qualify through a review process 
with HHS that is similar in scope to that 
required for qualification as an HMO. 
However, it should be noted that 
qualification by HHS of a health plan as 
either an HMO or as a Competitive 
Medical Plan merely affords those plans 
the right to submit less documentation. 

It does not suggest automatic approval 
for participation in the FEHB Program. 

One respondent commented on our 
proposal to accept abbreviated 
applications from health plans certified 
by HHS as HMOs, indicating that OPM 
would consider such applications based 
upon less stringent criteria than would 
be used in evaluating a noncertified 
plan. That is a misconception on the 
part of the respondent. As we pointed 


out in the notice of proposed 
rulemaking, those plans that are 
certified as HMOs will need to submit 
less in the way of data and 
documentation but will still have to 
demonstrate compliance with FEHB 
statutory requirements and Program 
concerns. The same criteria used in 
considering applications in general will 
still be applied to all applicant plans. 

This same respondent quoted the 
authority (5 U.S.C. 8902(e)) in the FEHB 
law under which OPM may terminate 
the contract of an FEHB carrier if the 
carrier did not have as many as 300 
employees and annuitants, exclusive of 
family members, enrolled at some time 
during the preceding 2 contract terms 
and suggested that OPM notify 
interested plans of this discretionary 
authority before they apply. The 
respondent believed that some plans 
might be deterred from even applying. 
Currently, each prospective applicant is 
provided a copy of the FEHB law and 
regulations that outline the general 
requirements of the Program. OPM also 
notifies successful applicants of this and 
other statutory provisions well in 
advance of the actual contracting 
process. These actions appear to be 
sufficient to alert all potential and all 
successful applicants of this particular 
provision. 

One respondent commented on the 
proposed requirement in § 890.203(a)(2) 
that “to be approved, an applicant plan 
must actually be delivering medical care 
at the time of application.” That 
respondent suggested that if an 
organization has successfully operated 
at least 10 plans in the FEHB Program, it 
should be given until June 1 of the year 
of application to actually begin 
providing services to enrollees. Another 
respondent suggested that some chain 
organizations be given until the open 
season preceding the contract effective 
date to actually begin providing services 
to enrollees, or. as an alternative, until 
the date set by OPM for completing and 
updating an application. Yet, another 
respondent supported our proposed 
requirement that applicant plans 
actually be delivering medical care al 
the time of application. We have 
decided to retain our proposed 
requirement as originally presented. 
Section 890.202 of the existing 
regulations requires that the carrier of 
an approved plan have, in the judgment 
of OPM. the financial resources and 
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experience in the field of health benefit 
to carry out its obligations under the 
plan. For OPM to effectively evaluate 
the applicant health plan’s experience in 
providing quality care and in providing 
reasonable access to care throughout 
the delivery system, it is essential that 
the plan be operational so that 
performance indicators can be 
measured. 

One respondent suggested that the 
proposed requirement in 
§ 890.203(a)(3)(iv) that a plan have 
adequate current and projected funding, 
such as estimated premium income or 
commitment from sponsorship by a 
mature stable entity outside the plan, be 
revised so as not to exclude the 
commitment of a parent organization 
that is not technically outside the plan. 
We agree and have made the perfecting 
change to § 890.203(a)(3)(iv) in the final 
regulations. 

Another respondent suggested that 
the reference in proposed § 890.203(a)(4) 
to OPM’s accepting abbreviated 
applications from plans “whose 
qualification status is not under active 
review by HHS" be clarified to address 
the particular regulatory citations in 
Title 42 of the Code of Federal 
Regulations under which HHS might be 
conducting such a qualification review. 
We do not believe such specificity is 
either required or advisable. OPM’s 
primary concern would be that an 
applicant plan’s qualification or 
eligibility status, either as an HMO or as 
a Competitive Medical Plan, might be 
under investigation by HHS—not under 
what regulatory authority HHS might be 
conducting its review. Therefore, we 
have not adopted that particular 
suggestion. 

Two respondents representing 
medical specialty societies furnished 
comments that focused on the level of 
benefits offered through the FEHB 
Program, the “failure” on the part of 
OPM to commit to regulations a 
mandated level of benefits, 
“deficiencies” in the proposed 
application review standards because of 
OPM’s not requiring a certain level of 
benefits from their representative 
providers, access to their respective 
providers, and past reductions in benefit 
level affecting their providers. None of 
these points really addressed OPM's 
proposed regulations on reviewing 
applicant plans. However, we have 
shared these comments with the offices 
within the Office of Insurance Programs 
that negotiate the various benefits with 
the carriers and that administer the 
FF.HB contracts. 


E.O.12291, Federal Regulation 

1 have determined that this is not a 
major rule as defined under section 1(b) 
of E.O.12291, Federal Regulation. 

Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities 
because the regulations reflect review 
criteria already in effect and announce 
reduced requirements for some 
categories of applicants to the FEHB 
Program. 

List of Subjects in 5 CFR Part 890 

Administrative practice and 
procedures. Claims, Government 
employees. Health insurance, 
Retirement. 

U.S. Office of Personnel Management. 

James E. Colvard. 

Deputy Director. 

Accordingly, OPM is amending 5 CFR 
Part 890 as follows: 

PART 890 —FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAM 

1. The authority citation for Part 890 
continues to read as follows: 

Authority: 5 U.S.C. 8913: § 890.102 also 
issued under 5 U.S.C. 1104 and sec. 3(5) of 
Pub. L. 95-454, 92 Stat. 1112; § 890.301 also 
issued under 5 U.S.C. 8905(b): §890.302 also 
issued under 5 U.S.C. 8901(5) and 5 U.S.C. 
8901(9): § 890.701 also issued under 5 U.S.C. 
8902(m)(2): Subpart H also issued under Title 
I of Pub. L. 98-615, 98 Stat. 3195, and Title II 
of Pub. L. 99-251.100 Stat. 20. 

2. In § 890.203, paragraph (A)(2) is 
revised and paragraphs (a) (3) and (4) 
are added to read as follows: 

§ 890.203 Application for approval of, and 
proposal of amendments to, health benefits 
plans. 

(a) * * # 

(2) OPM may approve such 
comprehensive medical plans as, in the 
judgment of OPM, may be in the best 
interest of employees and annuitants 
enrolled in the Program. In addition to 
specific requirements set forth in 5 
U.S.C. Chapter 89, in Chapter 1 and 
other relevant portions of Title 48 of the 
Code of Federal Regulations, and in 
other sections of this part, to be 
approved, an applicant plan must 
actually be delivering medical care at 
the time of application; must be in 
compliance with applicable State 
licensing and operating requirements; 
must not be a Federal, State, local, or 
territorial governmental entity; and must 
not be debarred, suspended, or ineligible 
to participate in Government contracting 
or subcontracting for any reason, 
including fraudulent health care 


practices in other Federal health care 
programs. 

(3) Applications must identify those 
individuals who have the legal authority 
and responsibility to enter into and 
guarantee contracts. The applications 
will be reviewed for evidence of 
substantial compliance with the 
following standards: 

(i) Health plan management: Stable 
management with experience pertinent 
to the prepaid health care provider 
industry: sufficient operating experience 
to enable OPM to realistically evaluate 
the plan’s past and expected future 
performance; 

(ii) Marketing: A rate of enrollment 
that ensures equalization of income and 
expenses within projected timeframes 
and sufficient subscriber income to 
operate within budget thereafter; 
enrollment dispersed among groups such 
that there is not a concentration of 
enrollment with one or a few groups so 
that the loss of one or more contracts by 
the carrier would not jeopardize its 
financial viability: feasible projections 
of future enrollment and employer 
distribution, as well as the potential 
enrollment area for maketing purposes; 

(iii) Health care delivery system: A 
health care delivery system providing 
reasonable access to and choice of 
quality primary and specialty medical 
care throughout the service area; 
specifically, in the individual practice 
setting, contractual arrangements for the 
services of a significant number of 
primary care and speciality physicians 
in the service area; and in the group 
practice setting, compliance with 5 
U.S.C. 8903(4)(A) preferably 
demonstrated by full-time providers 
specializing in internal medicine, family 
practice, pediatrics, and obstetrics/ 
gynecology; and 

(iv) Financial condition: 

Establishment of firm budget projections 
and demonstrated success in meeting or 
exceeding those projections on a regular 
basis; evidence of the ability to sustain 
operation in the future and to meet 
obligations under the contract OPM 
might enter into with the plan; clearly 
specified committed funding to see the 
plan to an expected break-even point 
including a sufficient amount for 
unexpected contingencies; adequate 
current and projected funding, such as 
estimated premium income or 
commitment from a financially sound 
and acceptable parent organization or a 
mature stable entity outside the plan; 
insolvency protection, such as stop-loss 
reinsurance services and agreements 
with all plan providers that they will 
hold members harmless if, for any 
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reason, the plan is unable to pay its 
providers. 

(4) A comprehensive medical plan 
that has been certified either as a 
qualified Health Maintenance 
Organization (HMO) or as a qualified 
Competitive Medical Plan by the 
Department of Health and Human 
Services (HHS) at the time of 
application to OPM, and whose 
qualification status is not under 
investigation by HHS, will need to 
submit only an abbreviated application 
to OPM. The extent of the data and 
documentation to be submitted by a 
plan so certified by Hi IS, as well as by a 
non-certified plan, for a particular 
review cycle may be obtained by writing 
directly to the Prepaid Plans Division, 
Office of Insurance Programs, 

Retirement and Insurance Group. Office 
of Personnel Management, Washington, 
DC 20415. 

* • * • * 

I PR Doc. #7-14543 Filed 6-25-67; 8:45 am) 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 56 

Office of Management and Budget 
Information Collection Control Number 
Assigned to Voluntary Shell Egg 
Grading Regulations 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule; technical 
amendment. 

summary: This final rule revises 7 CFR 
5(3.9 which identifies the information 
collection requirements contained in 7 
CFR Part 56 and the control number 
assigned to such requirements by the 
Office of Management and Budget 
(OMB) pursuant to the Paperwork 
Reduction Act of 1980. 

EFFECTIVE date: June 26. 1987. 
for further information contact: 
D.M. I lolbrook, Chief. Standardization 
Branch. Poultry Division. Agricultural 
Marketing Service, U.S. Department of 
Agriculture, Room 3944. South Building, 
Washington, DC 20250 (202/447-3506). 
supplementary information: The 
Paperwork Reduction Act of 1980 was 
designed both “to minimize the federal 
paperwork burden for individuals, small 
businesses. State and local 
governments, and other persons" and 
“to maximize the usefulness of 
information collected by the Federal 
government." On March 31.1983. OMB 
issued a final rule. 5 CFR Part 1320, 


implementing the provisions of the 
Paperwork Reduction Act of 1980. 
Among other provisions, the rule 
requires the display of OMB control 
numbers on collection of information 
requirements contained in Agency rules 
adopted after public notice and 
comment. The control numbers provide 
a simple and effective way for the public 
to tell whether a paperwork burden an 
Agency seeks to impose has been 
cleared as the Act requires. 

Each information collection 
requirement in 7 CFR Part 56 is 
reviewed and evaluated periodically. In 
addition, every 3 years, the Agency 
submits a clearance docket to OMB, 
based on the criteria in 5 CF*R Part 1320, 
for review and extension of approval of 
existing information collection 
requirements. 

OMB approval of collection of 
information under 7 CFR Part 56 expired 
April 30,1987. Prior to that, the Agency 
submitted to OMB a revised clearance 
docket which changed one section 
number that was listed incorrectly and 
deleted seven section numbers 
inadvertently displayed as containing 
information collection requirements. 
These revisions reflected interagency 
administrative procedures and imposed 
no new or additional information burden 
on the public nor changed the existing 
collection of information under 7 CFR 
Part 56. A notice of the OMB review was 
published February 19,1987 (52 FR 
5165), and subsequently, the clearance 
docket for 7 CFR Part 56 was approved 
by OMB. Therefore, § 56.9 of 7 CFR Part 
56 is updated by changing one section 
number previously displayed incorrectly 
in the list of sections with information 
collection requirements and by deleting 
seven section numbers inadvertently 
displayed as containing information 
collection requirements. 

Publication of this technical 
amendment updating and correcting 7 
CFR 56.9 simply satisfies the 
requirements of 5 CFR Part 1320. It 
imposes no obligations or 
responsibilities on any party, nor does it 
alter any existing obligations. Therefore 
it is not a “major" action within the 
meaning of Executive Order 12291. For 
the same reasons, it is not subject to a 
regulatory analysis pursuant to the 
requirements of the Regulatory 
Flexibility Act. 

Because of its technical 
nonsubstantive nature, this amendment 
is also not subject to the notice and 
comment requirements of the 
Administrative Procedure Act (5 U.S.C. 
553). Therefore, the Department finds 
that notice and opportunity for comment 
are unnecessary, and this amendment is 
effective on the date of publication. 


Accordingly, under authority 
contained in the Agricultural Marketing 
Act of 1946, an amended (7 U.S.C. 1621 
through 1627), the U.S. Department of 
Agriculture hereby amends the 
Regulations Governing the Grading of 
Shell Eggs and United Standards. 
Grades, and Weight Classes for Shell 
Eggs (7 CFR Part 56) as follows: 

List of Subjects in 7 CFR Part 56 

Shell eggs. Voluntary grading service. 

PART 56—GRADING OF SHELL EGGS 
AND U.S. STANDARDS, GRADES, AND 
WEIGHT CLASSES FOR SHELL EGGS 

1. The authority citation for Part 56 
continues to read as follows: 

Authority: Secs. 202-208 of the Agricultural 
Marketing Act of 1946, as amended. (60 Stat. 
1087-1091; 7 U.S.C. 1621-1627). 

2. In Part 56, § 56.9 is amended by 
revising paragraph (b) to read as 
follows: 

§ 56.9 OMB control numbers assigned 
pursuant to the Paperwork Reduction Act 


(b) Display. 


7 CFR section where identified and described 

Current 

OMB 

control 

number 

56 3,,,.. 

0581-0128 

56.4(a) . 

0581-0128 

56 10(a). 

0581-0128 

56.11..., 

0581-0128 

56.12. 

0581-0128 

56.17(b) ... 

0581-0128 

56.18. 

0581-0128 

56 21(a)..... 

0581-0128 

56.21(b). 

0581-0128 

56.23. 

0581-0128 

56.24. 

0581-0128 

5625... 

0561-0128 

56.26. 

0581-0128 

56.30.. 

0581-0128 

56.31(a).. .. .. 

0581-0128 

56 35(b). 

0581-0128 

56.35(c).. 

0581-0128 

56.37. 

0591-0128 

56.52(aXl). 

0581-0128 

56.52(a)(4) . 

0581-0128 

56.52(b)(1). 

0581-0128 

56.5?(bK3)i»). 

0581-0128 

56.54(b)(1) . 

0581-0128 

56 54(bM3)(«) . 

0581-0128 

56 56(a).„. 

0581-0128 

56,57.!. 

0581-0128 

56.58.. .. 

0581-0128 

56.60. 

0581-0128 

56.62. 

0581-0128 

56.76(e)(6). 

0581-0128 

56.76(g)...... 

0561-0128 



Done at Washington. DC on: June 23.1987. 

William T. Manley, 

Deputy Administrator. Marketing Programs . 
|FR Doc. 87-14585 Filed 6-25-87: 8:45 am| 
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7 CFR Part 910 

I Lemon Regulation 5671 

Lemons Grown in California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

ACTION: Final rule. 

summary: Regulation 567 establishes 
the quantity of fresh Califomia-Arizona 
lemons that may be shipped to market at 
380.000 cartons during the period June 28 
through July 4,1987. Such action is 
needed to balance the supply of fresh 
lemons with market demand for the 
period specified, due to the marketing 
situation confronting the lemon industry. 
dates: Regulation 567 (§ 910.867) is 
effective for the period June 28 through 
July 4.1987. 

FOR FURTHER INFORMATION CONTACT: 

James M. Scanlon. Acting Chief. 
Marketing Order Administration Branch, 
F&V. AMS. USDA. Washington. DC 
20250, telephone: (202) 447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 has 
• been determined to be a “non-major’* 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

This regulation is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910} regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937. as amended (7 U.S.C. 601 
through 674). This action is based upon 
the recommendation and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is found that this action 
will tend to effectuate the declared 
policy of the Act. 


This regulation is consistent with the 
marketing policy for 1986-87. The 
committee met publicly on June 23.1987. 
in Los Angeles. California, to consider 
the current and prospective conditions 
of supply and demand and unanimously 
recommended (with one abstention) a 
quantity of lemons deemed advisable to 
be handled during the specified week. 
The committee reports that the market is 
very active. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the Act. interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the Act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

List of Subjects in 7 CFR Part 910 

Marketing agreements and orders, 
California. Arizona, and Lemons. 

For the reasons set forth in the 
preamble, 7 CFR Part 910 is amended as 
follows: 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

1. The authority citation for 7 CFR 
Part 910 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended: 7 U.S.C. 601-674. 

2. Section 910.867 is added to read as 
follows: 

§ 910.867 Lemon Regulation 567. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period June 28.1987 
through July 4,1987, is established at 
380,000 cartons. 

Dated: June 24.1987. 

William (. Doyle, 

Acting Deputy Director . Fruit and Vegetable 
Division. Agricultural Marketing Service . 

IFR Doc. 87-14693 Filed 6-25-87; 8:45 am| 
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Animal and Plant Health Inspection 
Service 

9 CFR Part 77 

(Docket No. 87-0571 

Tuberculosis in Cattle; State 
Designations 

AGENCY: Animal and Plant Health 
Inspection Service. USDA. 
action: Interim rule. 

summary: We are amending the 
regulations governing the interstate 
movement of cattle because of 
tuberculosis by raising the designation 
of West Virginia from a modified 
accredited area to an accredited-free 
State. This action is necessary because 
we have determined that West Virginia 
meets the criteria for designation as an 
accredited-free State. 

The designation for any given 
jurisdiction can affect the marketability 
of cattle from that jurisdiction. While 
the regulations do not impose 
restrictions on the interstate movement 
of cattle not known to be affected with, 
or exposed to. tuberculosis from either 
accredited-free States or modified 
accredited areas, some prospective 
cattle buyers prefer to buy cattle from 
accredited-free States. 

DATES: Interim rule effective June 26, 
1987. Consideration will be given only to 
comments postmarked on or before 
August 25,1987. 

ADDRESSES: Send written comments to 
Steven B. Farbman, Assistant Director, 
Regulatory Coordination. APHIS, USDA. 
Room 728. Federal Building. Hyattsville. 
MD 20782. Please state that your 
comments refer to Docket No. 87-057. 
Comments received may be inspected in 
Room 728 of the Federal Building 
between 8 a.m. and 4:30 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Ralph L. Hosker, Domestic Programs 
Support Staff. Veterinary Services. 
APHIS. USDA. Room 815. Federal 
Building, Hyattsville, MD 20782. 301- 
436-8715. 

SUPPLEMENTARY INFORMATION: 

Background 

The “Tuberculosis in Cattle’’ 
regulations (contained in 9 CFR Part 77 
and referred to below as the regulations) 
regulate the interstate movement of 
cattle because of tuberculosis. The 
requirements of the regulations 
concerning the interstate movement of 
cattle not known to be affected with, or 
exposed to, tuberculosis are based on 
whether the cattle are moved from 
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jurisdictions designated as accredited- 
free States, modified accredited areas, 
or nonmodified accredited areas. ’I*he 
criteria for determining the status of 
States (the term State is defined to mean 
any State, territory, the District of 
Columbia, or Puerto Rico) or portions of 
States are contained in a document 
captioned “Uniform Methods and 
Rules—Bovine Tuberculosis 
Eradication”, which has been made part 
of the regulations by incorporation by 
reference. The status of either States or 
portions of States is based on the rate of 
tuberculosis infection present and the 
effectiveness of a tuberculosis control 
and eradication program. 

Before the publication of this interim 
rule. West Virginia was designated 
under § 77.5 of the regulations as a 
modified accredited area. However, 
West Virginia now meets the 
requirements for designation as an 
accredited-free State. Therefore, we are 
amending the regulations by adding 
West Virginia to the list of accredited- 
free States in § 77.4. 

The regulations do not impose 
restrictions on the interstate movement 
of cattle not known to be affected with, 
or exposed to. tuberculosis from 
accredited-free States or modified 
accredited areas. However, the 
designation for any given jurisdiction 
can affect the marketability of cattle 
from that jurisdiction, since some 
prospective cattle buyers prefer to buy 
cattle from accredited-free States. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries. Federal. State or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Cattle moved interstate are moved for 
slaughter, for use as breeding stock, or 
for feeding. Changing the status of the 
State of West Virginia will open up 
export markets and decrease barriers on 


agreements between States; however, 
ihe change in status will not cause a 
significant effect on marketing patterns 
and will not have a significant economic 
impact on those persons affected by this 
action. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
provisions of Executive Order 12372. 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR Part 3015. Subpart 
V.) 

Emergency Action 

Dr. John K. Atwell Deputy 
Administrator of the Animal and Plant 
I lealth Inspection Service for Veterinary 
Services, has determined that an 
emergency situation exists, which 
warrants publication of this interim rule 
without prior opportunity for public 
comment. It is necessary to change the 
regulations so that they can accurately 
reflect the current tuberculosis status of 
West Virginia as an accredited-free 
State and thereby provide prospective 
cattle buyers with accurate and up-to- 
date information, which may affect the 
marketability of cattle since some 
prospective cattle-buyers prefer to buy 
cattle from accredited-free States. 

For this reason, we find that, pursuant 
to the administrative procedure 
provisions in 5 U.S.C. 553, prior notice 
and other public procedures with 
respect to this interim rule are 
impracticable and contrary to the public 
interest; and good cause is found for 
making this interim rule effective less 
than 30 days after publication of this 
document in the Federal Register. We 
are requiring that comments concerning 
this interim rule be submitted within 60 
days of its publication. We will discuss 
comments received and any 
amendments required in a final rule that 
will be published in the Federal 
Register. 

List of Subjects in 9 CFR Part 77 

Animal diseases. Cattle, 
Transportation. Tuberculosis. 

PART 77—TUBERCULOSIS IN CATTLE 

Accordingly, 9 CFR Part 77 is 
amended as follows: 

1. The authority citation for Part 77 
continues to read as follows; 


Authority: 21 U.S.C. 111 . 114. 114a. 115-117, 
120.121. 134h. 134f: 7 CFR 2.17. 2.51. and 
371.2(d). 

§77.4 I Amended) 

2. Section 77.4 paragraph (b) is 
amended by adding “West Virginia” 
immediately after “Vermont”. 

Done in Washington, DC this 23rd day of 
)une, 1987. 

B.G. Johnson, 

Acting Deputy Administrator. Veterinary 
Sendees. Animal and Plant Health Inspection 
Service. 

|FR Doc. 87-14524 Filed 6-25-87: 8:45 am) 
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FEDERAL HOME LOAN BANK BOARD 
12 CFR Part 571 
(No. 87-685] 

Transfers of Assets of Insured 
Institutions 

Dated; June 22.1987. 

agency: Federal Home Loan Bank 
Board. 

action: Final rule; clarification. 

summary: The Federal Home Loan Bank 
Board (“Board”) is adopting a clarifying 
amendment to its statement of policy 
regarding mergers and transfers of 
assets. The purpose of the amendment is 
to make clear that the Board’s 
regulations governing transfers of 
assets, savings accounts, and other 
liabilities by institutions insured by the 
Federal Savings and Loan Insurance 
Corporation (“FSLIC”) are applicable to 
all transfers in bulk not made in the 
ordinary course of business, including 
transfers by operation of law effected 
pursuant to charter conversions, 
mergers, consolidations, and other 
business combinations and 
reorganizations, in which an FSLIC- 
insured institution is not the surviving 
entity, and that, accordingly, application 
to and approval by the Board are 
required for such transactions. The 
amendment is a slightly modified 
version of an interpretive rule adopted 
by the Board in October, 1986. The 
Board is issuing this clarification to 
resolve any uncertainty that may exist 
concerning the types of transfers that 
are subject to the Board’s regulations. 
EFFECTIVE DATE: July 27, 1987. 

FOR FURTHER INFORMATION CONTACT: 
John A. Buchman, Assistant Deputy 
Director. (202) 377-6963; V. Gerard 
Comizio, Director, Corporate and 
Securities Division. (202) 377-6411; or 
Julie L Williams, Deputy General 
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Counsel for Securities and Corporate 
Structure. (202) 377-6459: Office of 
General Counsel. Federal Home Loan 
Bank Board. 1700 G Street NW., 
Washington, DC 20552. 

SUPPLEMENTARY INFORMATION: 

Background 

Commencing in early 1986. a number 
of institutions insured by the FSLIC 
announced plans to transfer their assets 
and savings account liabilities to 
commercial banks or savings banks 
insured by the Federal Deposit 
Insurance Corporation (“FDIC"). In 
several instances, the proposed transfer 
was to be effected by means of a 
transaction in which the assets of the 
institution would be purchased in bulk, 
and its liabilities assumed, by a bank 
[i.e.. a purchase and assumption 
transaction). In other cases, however, 
the transfer was to occur by operation of 
law pursuant to the conversion of the 
institution into a FDIC-insured bank 
(“thrift-to-bank conversion”). 1 

On October 7,1986, the Board, acting 
as operating head of the FSLIC, 
amended its statement of policy 
regarding mergers and transfers of 
assets set forth in § 571.5(a) of its Rules 
and Regulations for FSUC-Insured 
Institutions (“Insurance Regulations”). 
The Board’s objective in adopting the 
amendment was to make clear that 
application to and approval by the 
Board under 12 CP'R 563.22(b) are 
required not only for traditional types of 
bulk transfers but also for transfers of 
assets and savings account liabilities of 
insured institutions that are effected by 
operation of law pursuant to charter 
conversions, mergers, consolidations, 
business combinations, and 
reorganizations in which an FSLIC- 
insured institution is not the surviving 
entity. See Board Resolution No. 86- 
1096, 51 FR 36528 (Oct. 10.1986) (to be 
codified at 12 CFR 571.5(a)). In support 
of this clarification, the Board noted, 
inter alia, that there was no basis for 
limiting the applicability of § 563.22(b) 
to transfers resulting from conventional 
purchase and assumption transactions 
or bulk sales of assets and that the 
clarification was consistent with one of 
the Board's primary purposes when it 
adopted § 563.22(b) in 1983— “to protect 
accountholders whose rights and 
interests could be adversely affected by 
a transfer of their accounts in 
connection with a transfer of 
substantially all of an institution's 


' Oftentimes, the converting institution would 
subsequently be acquired by or merged into a bank 
holding company or a bank. 


assets.” Id. See Board Resolution No. 
83-243, 48 FR 21302 (May 12,1983). 

The validity of the Board’s 
interpretation was subsequently 
challenged by United First Federal 
Savings and Loan Association, Sarasota, 
Florida (“United First”), and Barnett 
Banks of Florida, Inc. (“Barnett”). In an 
order dated December 19,1986, the 
United States District Court for the 
Middle District of Florida, Jacksonville 
Division, issued a preliminary injunction 
against the Bank Board’s 
“(implementation or enforcement) of its 
rule requiring approval of (the proposed) 
merger [or United First into a 
commercial bank subsidiary of Barnett] 
before the merger could take place." 2 In 
support of its order, the district court 
found that plaintiffs were likely to 
succeed on their claim that the 
clarification was, in fact, a legislative 
rule and that the rule was promulgated 
in violation of the procedural 
requirements of section 4 of the 
Administrative Procedure Act (“APA”) 

(5 U.S.C. 553). s However, the district 
court's order did not address the 
separate issue of whether the Board had 
the statutory authority to adopt the 
clarification. 

Summary of Current Proposal 

The Board has appealed from the 
district court's order, and the appeal 
was heard by the United States Court of 
Appeals for the Eleventh Circuit on 
March 10,1987. 4 The Board believes that 
the appeal raises substantial issues on 
which it should ultimately prevail and 
remains of the view that the October 7, 
1986 clarifying amendment was 
promulgated in compliance with all 
applicable procedural requirements. 
Nonetheless, the Board acknowledges 
the possibility that the federal appeals 
court could affirm the district court’s 
holding on procedural grounds. The 
Board is also aware that, although the 
district court’s preliminary injunction in 
United First was. by its terms, only 
applicable to Barnett’s acquisition of 
United First, a number of the insured 
institutions presently contemplating 
transfers of assets by operation of law 
have indicated that they do not intend to 
comply with the application and 


* Transcript at 55. United First FetieraJ Savings 
and Loan Ass'n. H at v. Federal Home Loan Bank 
Board. No. 86-661 -Civ-J-16 (Mi). Fla.. December 19. 
1986) [“United Firstly. 

9 Id. at 54. The Board had argued that compliance 
with the notice, comment and delayed effectiveness 
provisions of section 4 of the APA was not required 
given the clarifying and interpretive nature of the 
amendment to the Board s statement of policy in 12 
CFR 571.5. 

* A decision by the Eleventh Circuit in the case is 
pending. 


approval requirements of § 563.22(b) in 
light of the United First decision. 

Accordingly, to avoid the uncertainty 
that had existed regarding the 
procedural validity of the October 7, 
1986. clarification of 12 CFR 571.5(a), the 
Board, on February 17,1987, issued in 
proposed form a revised modification to 
the definition of “transfers" in § 571.5(a) 
that was substantially similar to the 
previously adopted clarification. Board 
Resolution No. 87-175. 52 FR 5782 
(February 26,1987). As the Board stated 
in the preamble to the proposed rule, the 
primary purpose of the proposal was to 
ensure that application to and approval 
by the Board would be required for (1) 
all conventional bulk transfers of assets, 
deposit accounts, and/or other liabilities 
not in the ordinary course of business 
that are effected pursuant to purchases 
of assets, assumptions of liabilities, 
and/or bulk sales of assets transactions 
and (2) all bulk transfers by operation of 
law in which an institution insured by 
the FSLIC is not the surviving entity. Id. 5 

Summary of Comments 

In response to its request that 
interested parties submit their views on 
the proposed clarification, the Board 
received comments from ten entities: 
one savings and loan holding company, 
two federal savings banks, three savings 
and loan associations, two bank holding 
companies, and two national thrift trade 
associations. 8 

Nine of the ten commentators 
generally expressed their opposition to 
the proposed amendment. Six of the 
commentators felt that the clarification 
would be invalid either because the 
Board lacked rulemaking authority in 
this area or because the proposal would 
conflict with existing Federal statutes. 
Seven of the commentators claimed that 
the clarification represented an 
impermissible attempt by the Board to 
extract exit fees from institutions 
proposing to leave the FSLIC insurance 
system. Four of the commentators 
believed that the clarification would 
constitute an unwarranted departure 
from the Board’s past practices and the 
original intent of the Board’s transfer of 
assets regulations (12 CFR 563.22). Five 
of the commentators disagreed with the 


5 The Board also noted in the preamble that the 
proposal differed from the earlier clarification in 
one respect by making dear that bulk transfers by 
operation of law in which FSLIC insurance of 
accounts will continue are not subject to the 
requirements of 12 CFR 563.22(b). Id. at 5784. 

• Six of the ten commentators are either currently 
involved in legal proceedings against the Board 
challenging its adoption of the October 7.1986. 
clarification or are parties to proposed transfer 
transactions for which Board approval might be 
required under this amendment to 12 CFR 571.5(a). 
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Boards characterization of thrift-to- 
bank conversions as “transfers”. Two of 
the commentators also questioned 
whether the proposal was needed to 
protect accountholders of insured 
institutions, and one commentator 
suggested that this objective could be 
achieved without requiring Board 
approval. In addition, three of the 
commentators objected to the proposal 
on the policy grounds that it would 
interfere with the free movement of 
financial institutions between the two 
federal insurance funds and would 
penalize healthy thrifts. The one 
commentator that expressed no views 
as to the clarification suggested instead 
that the Board spell out more clearly its 
policies regarding the imposition of exit 
fees upon an institution’s departure from 
the FSLIC insurance system. 

Discussion 

After considering all of the public 
comments that were received, the Board 
finds none of the arguments made 
against adoption of the clarification to 
be persuasive and has determined to 
adopt the amendment as proposed. Set 
forth below is a summary of the 
commentators' objections to the 
clarification and the reasons why the 
Board is unable to agree with their 
views. 

As an initial matter, a number of 
commentators claimed that the Board 
lacks the statutory authority to regulate 
transfers by operation of law. Several 
specifically questioned whether section 
407(e) of the National Housing Act. as 
amended (“NHA"), 12 U.S.C. 1730(e), or 
the Board’s general authority to regulate 
and supervise FSLIC-insured 
institutions, would authorize the Board 
to adopt the clarification, contending 
that the Board’s oversight is properly 
limited to those practices that have a 
direct effect on the financial integrity of 
an insured institution. The Board 
believes, however, that this argument 
ignores the fact that section 407(e) 
expressly provides that the FSLIC may 
act to prevent violations of law or 
regulation as well as practices that pose 
a direct threat to the financial health of 
an institution. 7 Moreover, the Board 
believes that violations of taw or 
regulation may themselves constitute 
unsafe and unsound practices in many 
instances by exposing an institution to 
potential liability to depositors or 
shareholders, thereby increasing the risk 
to the FSLIC insurance fund. Thus, it 
remains the Board s view that the 


7 See Otero Savings and Loan Ass'n v. Federal 
Howe Loan Bank Board. 665. F.2d 279. 285-86 (10th 
Cir. 1981). 


clarification constitutes a legitimate 
exercise of its rulemaking authority. 

A number of commentators also took 
issue with the Board’s conclusion that 
the clarification would not conflict with 
existing federal statutes. In the preamble 
to the proposed clarification, the Board 
pointed out that its regulations 
governing transfers of assets would not 
apply to transfers by operation of law in 
which the surviving entity is FSUC- 
insured. 52 FR at 5784. The Board also 
determined that because section 407(a) 
of the NHA requires the resulting state- 
chartered institution in a one-step 
federal-to-state conversion to retain 
FSLIC insurance of accounts, 8 the 
clarification would not interfere with a 
federal association’s right under section 
5(i)(3) of the Home Owners’ Loan Act of 
1933, as amended (“HOLA”), 12 U.S.C. 
1464(i)(3), to become a state-chartered 
institution. One commentator disagreed 
with the Board’s reasoning on the 
grounds that the termination of FSLIC 
insurance that occurs in a thrift-to-bank 
conversion is not “voluntary” and that 
the prohibition against voluntary 
terminations of FSLIC-insured status by 
federally-chartered associations in 
section 407(a), therefore, would not 
apply to such a transaction. Others 
rejected the premise that section 407(a) 
would operate to prevent a federally- 
chartered FSLIC-insured thrift from 
converting directly to a state-chartered. 
FDIC-insured bank. In support of this 
interpretation of section 407(a), they cite 
section 5(i)(3)(B)(iii) of the HOLA. which 
provides that “(i)f the (institution’s) 
insurance of accounts is terminated in 
connection with such (federal-to-state) 
conversion, the notice and other action 
shall be taken as provided by law and 
regulations for the termination of 
insurance of accounts.” 12 U.S.C. 
1464(i)(3)(B)(iii). 

The Board must reject both 
arguments. First, as the Board has 
previously stated, logic dictates that a 
termination of insurance that results 
from a voluntarily undertaken transfer 
of assets should itself be viewed as a 
volitional act.® Any other 
characterization of a termination of 
insurance in that context, in the Board’s 
view, ignores the reality of such a 
transaction. With respect to the second 
issue raised by the commentators, 
although section 5(i)(3)(B)(iii) by 
implicaiton may permit conversions by 
FSLIC-insured federally-chartered thrifts 
into FDIC-insured, state-chartered 
savings banks, the provision is silent as 


• 12 U.S.C. 407(a). Section 407(a) prohibits 
federally-chartered thrifts from voluntarily 
terminating their status as insured institutions. 

• See 52 FR at 5784 n.8. 


to whether such conversions may be 
accomplished directly or whether a 
series of steps is required. 10 Since 
section 407(a) does not permit federally- 
chartered institutions to terminate their 
insured status voluntarily, 11 the Board 
has concluded that a federal association 
that desires to become a state-chartered. 
FDIC-insured savings bank under 
section 5(i){3) of the HOLA can only do 
so by first converting into a state- 
chartered, FSLIC-insured institution and 
subsequently terminating its FSLIC 
insurance. 12 Thus, it remains the 
Board’s view that the clarification 
preserv es the right of Federal 
associations to convert to state charters 
and is fully consistent with section 
5(i)(3). 

Several of the commentors also 
contended that the clarification would 
be invalid because it impermissibly 
interferes with the ability of a state- 
chartered institution to switch to FDIC 
insurance pursuant to section 407(a) of 
the NHA. Again, the Board is unable to 
concur. First of all. nothing in the 
language or the legislative history of 
section 407(a) indicates that the purpose 
of this provision was to enable FSLIC- 
insured institutions to change federal 
insurers. To the contrary, at the time 
section 407 was originally adopted, it 
was generally recognized that the 
alternative to FSLIC insurance was 
either state-sponsored private insurance 
or no insurance at all. 13 Section 407(a) 
simply permits a thrift to terminate its 
status as a FSLIC-insured institution. 
Second, the clarification does not 
interfere with this right. As the Board 
acknowledged in the preamble to the 
proposed clarification, when a transfer 
of assets by operation of law such as a 


10 In contrast, section 5{i)(l) of the HOLA 
specifically authorizes state-chartered institutions 
that convert into federally-chartered thrifts “in so 
doing [toj change directly from the mutual form to 
the stock form, or from the stock form to the mutual 
form 4 * * •." 12 U.S.C 1464(i)(l) (emphasis supplied). 

1 * See H.R. Rep. No. 1922, 73d Cong.. 2d Sess. 3-4 
(1934). The commentators are unable to provide any 
solid support in the legislative history of section 
407(a) or otherwise for their differing interpretation 
of this provision. 

18 The Board notes that its interpretation of 
section 407(a). and its reading of the “in connection 
with’* language of section 5(i)(3)(B)(iii), as 
precluding direct one-step conversions to FDIC- 
insured savings banks by federally-chartered thrifts 
would appear to be supported by the fact that many 
of the federal associations that have recently 
converted into State-chartered banks insured by the 
FDIC (or have announced plans to do so) have 
structured their conversions to include, as an 
interim step, the conversion of the federally- 
chartered thrift into a State-chartered institution 
insured by the FSLIC. 

13 See National Housing Act: Hearings on S JdOJ 
Before the Senate Committee on Banking and 
Currency (“Senate Hearings”). 73d Cong.. 2d Sess. 

79 (1934) (Statement of Horace Russell). 
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thrift-to-bank conversion also involves a 
termination of FSLIC insurance. Board 
approval would be required under the 
clarification. 14 However, the event for 
which approval would be required is the 
transfer and not the termination of 
insurance, and the fact that both occur 
as part of the same transaction, in the 
Board’s view, does not cause the 
requirement of Board approval for the 
transfer to come into conflict with the 
provision of section 407(a). 15 In short, 
the Board does not believe that the 
clarification—which merely permits the 
Board to review an insured institution’s 
transfer by operation of law to ensure 
compliance with all applicable laws as 
well as the protection of the institution’s 
accountholders—is inconsistent with the 
provisions of section 407(a) or is 
otherwise beyond the scope of the 
Board’s regulatory authority. 

A majority of the commentators also 
claim that the clarification should not be 
adopted because the sole purpose of this 
amendment to the Board’s statement of 
policy in 12 CFR 571.5(a) is to enable the 
Board to extract “excessive” exit fees 
from institutions leaving the FSLIC 
insurance fund. The Board wishes to 
take this opportunity to emphasize that 
this is simply not the case. The Board 
recognizes that the issue of so-called 
“exit fees” is an important one, 
especially as it relates to the financial 
condition of the FSLIC and the viability 
of the recapitalization plans now before 
the Congress. Contrary to some 
commentators’ assertions, however, the 
Board has not established any definitive 
policy on the subject of exit fees. 

Indeed, as the Board recently 
announced in an advance notice of 
proposed rulemaking, “The Board has 
been reviewing [the] ‘exit premium' 
issue on an ongoing basis and as yet has 
made no final determination with 
respect to this matter.” 16 

A number of the commentators also 
argued that the clarification would be 
invalid because (1) it represents a 
departure from the Board’s prior policy 
of not regulating transfers by operation 
of law. and (2) no satisfactory 
justification for this departure has been 
offered by the Board. In the Board’s 
view, neither assertion is correct. Prior 
to its October 7.1986 clarification, the 
Board had never focused on the issue of 
whether transfers of assets by operation 
of law were subject to 12 CFR 563.22(b). 


14 52 FR at 5784. 

“This concept—that separate legal requirements 
may attach to different steps or aspects of the same 
overall transaction without conflict arising—is also 
reflected in the provisions of a section 5(i)(3)|B)(iii) 
of the HOLA. cited above. 

*• Board Resolution No. 87-505. 52 FR 17408 (May 
8. 1987). 


The Board recognizes that a handful of 
transfers by operation of law were 
effected previously without Board 
approval having been sought or 
obtained, but it does not regard this very 
limited number of isolated transactions 
to have established a Board policy or 
practice on this issue. Consequently, the 
clarification should not be considered a 
reversal from a prior position. But even 
if the clarification were to be 
characterized as such a change, the 
Board believes that it has clearly 
articulated valid reasons for adopting 
this rule. As the Board has previously 
noted, during the past year there have 
been a number of transactions 
announced in which the assets of FSLIC- 
insured institutions were to be 
transferred to FDIC-insured banks, 
either pursuant to conventional transfers 
in bulk or by means of transfers by 
operation of law. 52 FR at 5784. See also 
Board Resolution No. 86-1096. 51 FR 
36528 (October 10,1986). The Board has 
also determined that transfers of assets 
by operation of law have the same 
practical effect as conventional 
transfers and that similar regulatory and 
legal concerns are presented in both 
contexts. 52 FR at 5783-5784. Based on 
these considerations, the Board has 
concluded that “both [types of transfers] 
equally warrant Board oversight.” Id. 

The Board thus believes that it has set 
forth a proper basis for today’s actions 
and that the commentators’ objections 
to the clarification on these grounds are 
without merit. 17 

Several of the commentators also 
objected to the Board’s characterization 
of transfers by operation of law as 
“transfers”, noting, among other things, 
that a number of state and federal 
statutes specifically provide that charter 
conversions and mergers would not be 
deemed to constitute a transfer between 
separate entities. However, the adoption 
of these statutory provisions, if 
anything, indicates to the Board that the 
various legislative bodies may indeed 
have been concerned that in the absence 
of such provisons these types of 
transactions would be considered 
transfers. Furthermore, it is not 
uncommon for a particular transaction 


17 In a related argument, several commentators 
also assert that the clarification clashes with the 
original intent of 12 CFR 563.22(b). which they 
contend was to regulate the sale of branch offices. 
However, as the Board has previously stated, many 
of the same concerns, such as protection of 
accountholders. which led to the adoption of 
§ 563.22(b) in 1983. arise regardless of whether one 
branch (as in the case of a branch sale) or all of an 
institution’s branches (as in the case of a transfer by 
operation of law) are transferred to another 
financial institution. It is therefore the Board’s view 
that the clarification is entirely consistent with the 
purposes of the previously adopted regulation. 


to be treated differently for different 
purposes ( e.g treatment of an 
expenditure for accounting and tax 
purposes). In the present context, the 
Board has determined that a transfer by 
operation of law involves the transfer of 
one institution’s assets and liabilities to 
another distinct corporate entity 
operating under a different charter. 
Accordingly, the Board continues to 
believe that it is appropriate to include 
transfers by operation of law within the 
scope of 12 CFR 563.22(b). 18 . 

Two commentators also questioned 
whether the clarification was necessary 
from the point of view of protecting an 
institution’s accountholders, asserting 
that the FDIC would be “perfectly 
capable” of enforcing a bank’s 
obligation to maintain a liquidation 
account. One of the commentators also 
suggested that less restrictive and 
intrusive means (e.g., requiring the 
resulting bank to agree to maintain a 
standard liquidation account provision 
in its charter or to submit to FSIJC 
jurisdiction for the sole purpose of 
supervising liquidation accounts) would 
be sufficient to protect accountholders. 
With respect to the first point, since the 
FDIC does not oversee conversions of 
FSLIC-insured mutual institutions and 
Federal mutual savings banks to the 
stock form of ownership and is not 
charged with the enforcement of the 
Board’s conversion regulations (12 CFR 
Part 563b), it is quite possible that the 
FDIC would not be able in every 
instance to ascertain whether and to 
what extent the resulting bank would be 
required to assume an outstanding 
liquidation account obligation. As to the 
comment that the clarification is 
overbroad, the Board must point out that 
the other alternatives were fully 
considered and rejected. 

Finally, several of the commentators 
object to the clarification on policy 
grounds, expressing the view that 
financial institutions should be 
permitted to convert from FSLIC to FDIC 
insurance and that the clarification 
interferes with this traditional “right”. 19 


18 The court holdings ciled by several of the 
commentators to the effect that a bank’s existence 
continues following a charter conversion does not 
require a different conclusion by the Board. In the 
case of a bank charter conversion, the successor is 
engaged in essentially the same banking business 
and retains FDIC insurance of accounts. In contrast, 
following a thrift-to-bank conversion, the resulting 
bank not only has a different federal insurance 
regulator, but also may possess fundamentally 
different lending and investment powers. 

*• The Board is unable to find any doctrinal basis 
or other legul support for the commentators’ 
assertion that financial institutions have an 
unfettered right to switch Federal insurers as they 
please. 
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One commentator also argues that the 
clarification would unfairly place the 
burden of FSUC recapitalization on 
healthy thrifts. The Board believes that 
neither contention is well founded. In 
the first place, although the Board 
agrees as a general matter that neither 
banks nor thrifts should be perpetually 
bound to one type of insurance 
coverage, it also believes that any 
transfer by operation of law that triggers 
a departure from the FSUC insurance 
system should be effected in a manner 
that complies with all applicable laws 
and protects the rights of 
accountholders. Since the clarification 
furthers these two important objectives 
and would not prevent a FSUC-insured 
institution from becoming an FDIC- 
insured bank if it so desired, the Board 
has concluded that the clarification 
would provide benefits that outweigh 
any inconvenience or slight delay that 
may result from requiring Board 
approval for these types of transfers. 

The Board also believes that the 
policy argument raised by the one 
commentator that the clarification is 
nothing more than a device that will be 
used to extract exit premiums from well- 
capitalized institutions is misguided. 20 
As noted below, the clarification will 
apply to transfers by operation of law of 
all insured institutions regardless of 
their financial condition. Also, as 
previously indicated, the issue of “exit 
fees’* remains open and may be 
addressed in the legislation pending 
before the Congress or by the Board in a 
separate rulemaking proceeding. 

Final Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act, 5 U.S.C. 604. the Board is 
providing the following final regulatory 
flexibility analysis: 

1. Need for and objectives of the rule. 

These elements are incorporated 
above in SUPPLEMENTARY INFORMATION. 

2. Issues raised by comments and 
agency assessment and response. 

These elements are incorporated 
above in supplementary information. 

3. Significant alternatives minimizing 
small-entity impact and agency 
response . 

The Small Business Administration 
defines a small financial institution as 
“a commercial bank or savings and loan 
association, the assets of which, for the 
preceding fiscal year, do not exceed 
$100 million.” 13 CFR 121.13(a). 

Therefore, small entities to which the 
final rule applies are the 1,651 insured 


10 See discussion. supra at 13-14. 


institutions that had assets totaling $100 
million or less as of December 31.1986. 

The final rule treats insured 
institutions similarly regardless of size 
because to do otherwise would be 
fundamentally inconsistent with the 
objectives of the rule. The Board 
rejected the alternatives discussed 
above in the supplementary 
information for the reasons given 
therein. 

List of Subjects in 12 CFR Part 571 

Accounting, Bank deposit insurance. 
Savings and Loan associations. 

Accordingly, the Federal Home Loan 
Bank Board hereby amends Part 571, 
Subchapter D, Chapter V, Title 12, Code 
of Federal Regulations, as set forth 
below. 

subchapter d—federal savings and 
loan insurance corporation 

PART 571—STATEMENTS OF POLICY 

1. The authority citation for Part 571 is 
revised to read as follows: 

Authority: Sec. 5A, 47 Stat. 727, as added 
by sec. 1, 64 Stat. 256. as amended (12 U.S.C. 
1425a); sec. 17. 47 Stat. 736. as amended (12 
U.S.C. 1437): sec. 5, 48 Stat. 132. as amended 
(12 U.S.C. 1464): secs. 402, 403, 406, 407. 48 
Stat. 1256,1257,1259,1260, as amended (12 
U.S.C. 1725.1726,1729.1730): Reorg. Plan No. 
3 of 1947,12*FR 4981. 3 CFR 1943^18 Comp., p. 
1071. 

2. Paragraph (a) of § 571.5 is revised to 
read as follows: 

§ 571.5 Mergers and transfers of assets 
and liabilities. 

(a) General policy. This is a statement 
of the Federal Home Loan Bank Board’s 
general policy on merger and transfer 
proposals. It does not ordinarily apply to 
mergers and transfers instituted for 
supervisory reasons. The term “merger" 
includes consolidations as well as 
statutory mergers, and the term 
“transfers” means transfers in bulk not 
made in the ordinary course of business 
including, but not limited to, transfers of 
assets and savings account liabilities, 
purchases of assets, assumptions of 
savings accounts and other liabilities, 
and transfers of assets in bulk that are 
effected by operation of law pursuant to 
statutory conversions, mergers, 
consolidations, and other 
reorganizations and combinations; 
Provided, However, that the term 
“transfers” shall not include transfers in 
bulk that are effected by operation of 
law pursuant to statutory' conversions, 
mergers, consolidations, 
reorganizations, and combinations, 
where the surviving entity is an insured 
institution. Transactions in accordance 
with § 545.82 of this chapter between a 


Federal association or a state-chartered 
insured institution and a finance 
subsidiary as defined in § 563.13~2(a)(4) 
of this subchapter are not “transfers” for 
purposes of this paragraph (a). Potential 
merger and transfer applicants are 
encouraged to review proposed 
transactions with the Supervisory' Agent 
prior to proceeding with the formal 
application process. Generally, the 
Board regards mergers or transfers 
primarily as business decisions to be 
made by the institutions involved. 
***** 

By the Federal Home Loan Bank Board. 

Jeff Sconyers. 

Secretary. 

[FR Doc 87-14596 Filed 6-25-87; 8:45 am) 
BILLING CODE 6720-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

I Docket No. 86-NM-230-AD; Arndt. 39- 
56551 

Airworthiness Directives; Aerospatiale 
Model ATR-42 Series Airplanes 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This action publishes in the 
Federal Register and makes effective as 
to all persons an amendment adopting a 
new airworthiness directive (AD) which 
was previously made effective as to all 
known U.S. owners and operators of 
Aerospatiale Model ATR-42 series 
airplanes by individual telegrams. This 
AD requires revisions to the Airplane 
FUght Manual (AFM) procedures during 
icing conditions to prevent accumulation 
of ice on the wings and to prevent 
possible roll excursions and/or altitude 
loss from occurring when an autopilot 
disconnect occurs following selection of 
the airframe ice protection system. This 
amendment also revises the telegraphic 
AD by including an optional 
modification which, if accomplished, 
permits the airplane ice protection 
system to be operated as a de-ice 
system. 

dates: Effective: July 10,1987. 

This AD was effective earlier to all 
recipients of Telegraphic AD T86-25-52, 
dated December 19,1986. 
addresses: The applicable service 
information may be obtained from 
Aerospatiale. 316 Route de Bayonne, 
31060 Toulouse Cedex 03, France. This 
information may be examined at the 
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FAA. Northwest Mountain Region. 17900 
Pacific I lighway South, Seattle. 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle. Washington. 

FOR FURTHER INFORMATION CONTACT*. 

Mr. Arthur Scholes. Standardization 
Branch. ANM-113, telephone (206) 431- 
1979. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966. Seattle. Washington 
98168. 

SUPPLEMENTARY INFORMATION: On 

December 19,1986. the FAA issued 
Telegraphic AD T86-25-52, applicable to 
Aerospatiale Model ATR-42 series 
airplanes, which prohibits operation into 
all known or forecast icing conditions. 
This action was prompted by reports of 
two in-flight incidents involving two 
Aerospatiale Model ATR-42 airplanes 
where, during icing conditions, the 
planes experienced autopilot disconnect 
and roll excursions up to approximately 
45 degrees. Both incidents apparently 
occurred after the airframe deicer boot 
system was activated. In the first 
incident, approximately 500 feet altitude 
was lost before the pilot recovered; in 
the second incident, there was no 
reported altitude loss. The FAA 
determined that, until the cause of the 
excursions had been determined, the 
airplanes must be prohibited from flight 
into known or forecast icing conditions. 

After the telegraphic AD was issued, 
Aerospatiale, on behalf of ATR-42 
operators, requested the FAA to 
approve an alternate means of 
compliance which revises the limitations 
and normal procedures sections of the 
AFM that are used during icing 
conditions, and redesignates the 
airframe ice protection system from ‘'de¬ 
ice” to “anti-ice” operation. The FAA 
has reviewed and approved this request. 
Since use of this procedure will allow 
airplanes to be operated during icing 
conditions, the final rule has been 
revised to include this as an alternate 
means of compliance. Known operators 
were advised of this change by 
individual letters dated December 23, 
1986. 

This change does not increase the 
scope of the AD, or the economic burden 
to the operator. Use of the airframe ice 
protection system in the anti-icing mode 
has been further evaluated by 
Aerospatiale, and it has been concluded 
that, by using this procedure, the wing 
leading edge boot life will be reduced by 
up to a factor of 8. 

Since replacing the boot is very 
expensive to the operator. Aerospatiale 
requested the FAA to consider a further 
alternate means of compliance. An 
acceptable level of safety can be 


achieved by using the existing wing tip 
horns anti-icing system, which is 
activated under conditions where icing 
may occur, as an indicating signal to 
activate the previously certificated and 
required reduction of the artificial stall 
warning system from 13° to 8Vfe° angle of 
attack. The stall warning system 
currently uses the airframe de-icing 
switch, which is activated only when 
icing has been detected, for that 
artificial stall warning system reduction. 
The FAA agrees that this improved 
sensitivity of the stall warning system to 
icing conditions is adequate to permit 
the airframe ice protection system to be 
used again in the de-icing mode. 
Aerospatiale issued Service Bulletin 
ATR—42-39-0011, dated March 19,1987, 
describing the required installation 
changes to revise the artificial stall 
warning system reduction activating 
signal. The final rule has been revised to 
include this modification as an alternate 
means of compliance. 

Since a situation existed, and still 
exists, that requires immediate adoption 
of this regulation, it is found that notice 
and public procedure hereon are 
impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days. 

The Federal Aviation Administration 
has determined that this regulation is an 
emergency regulation that is not 
considered to be major under Executive 
Order 12291. It is impracticable for the 
agency to follow the procedures of 
Order 12291 with respect to this rule 
since the rule must be issued 
immediately to correct an unsafe 
condition in the aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26.1979). If this 
uction is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354 (a); 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449; 
January 12.1983): and 14 CFR 11.89. 

§39.13 [Amended] 

2. By adding the following new 
airworthiness directive; 

Aerospatiale: Applies to all Model ATR-42 
airplanes, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To minimize the potential hazards 
associated with in-flight icing conditions or 
the operation of ice removal systems, 
accomplish the following before further flight 
into known or forecast icing conditions: 

A. Revise the Airplane Flight Manual 
(AFM) as follows: 

1. Replace AFM Limitations. Power Plant, 
2-04. Page 4. with the Revision dated 
December 1986, and 

2. Replace AFM Normal Procedures, Flight 
Conditions. 3-02, Page 1, with the Revision 
dated December 1986. 

B. Revised Panel 24.VU to change the 
definition of airframe ice protection system 
as originally designated “Deicing” by 
permanently covering the term “deicing” on 
panel 24.VU. 

C. Or. as an alternate means of compliance: 

1. Modify the stall warning system in 
accordance with Aerospatiale Service 
Bulletin ATR-42-30-0011, dated March 19, 
1987. 

2. Remove permanent cover of term 
“Deicing" on panel 24.VU. 

3. Replace AFM Limitations Power Plant, 
2-04, Page 4, with the Revision dated October 
1986, or FAA-approved AFM revisions dated 
later than December 1986. and 

4. Replace AFM Normal Procedures Flight 
Conditions, 3-02, Page 1, with the Revision 
dated October 1986. or FAA approved AFM 
revisions dated later than December 1986. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modifications required 
by this AD. 

All persons affected by this directive who 
have not already received the appropriate 
documents from the manufacturer, may 
obtain copies upon request to Aerospatiale, 
316 Route de Bayonne, 31060 Toulouse Ccdex 
03, France. These documents may be 
examined at the FAA. Northwest Mountain 
Region, 17900 Pacific Highway South. Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal Way 
South. Seattle, Washington. 

This amendment becomes effective 
July 10,1987, as to all persons, except 
those persons to whom it was made 
immediately effective by telegraphic AD 
T86-25-52, issued December 19.1986. 
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Issued in Seattle, Washington, on June 15. 
1987. 

Frederick M. Isaac, 

Acting Director, Northwest Mountain Region. 
JFR Doc. 87-14496 Filed 6-25-87; 8:45 am) 
BILLING CODE 4910-13-M 


14CFR Part 39 

[Docket No. 87-NM-15-AD; Arndt. 39-56531 

Airworthiness Directives; British 
Aerospace (BAe) Model 125-800 
Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain BAe Model 125-800 
series airplanes, which requires 
inspection of the ventral fuel tank aft 
attachment for corrosion and cracking. 
This amendment is prompted by reports 
of corrosion and cracking of this fitting. 
This condition, if not corrected, could 
result in failure of the fitting and loss of 
restraint of the fuel tank. 

EFFECTIVE DATE: July 30,1987. 
addresses: The applicable service 
information may be obtained from 
British Aerospace, Inc., Service Bulletin 
Librarian. P.O. Box 17414, Dulles 
International Airport, Washington. DC 
20041. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 

9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Judy Golder, Standardization 
Branch, ANM-113; telephone (206) 431- 
1967. Mailing address: FAA. Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, which requires 
inspection of the fuel tank aft 
attachment, was published in the 
Federal Register on March 6. 1987 (52 FR 
8081). 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single response received. The 
commenter concurred with the intent of 
the proposal. 

After careful review of the available 
data, the FAA has determined that air 


safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 40 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 16 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of this AD 
to U.S. operators is estimated to be 
$25,600. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034: February 26. 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($640). A 
final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

PART 39-[AMENDED 1 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449. 
January 12,1983); and 14 CFR 11.89. 

§ 39.131 Amended I 

2. By adding the following new 
airworthiness directive: 

British Aerospace (BAe): Applies to all BAe 
Model 125-800 series airplanes listed in 
BAe Service Bulletin 53-62-(3127), 
Revision 1. dated October 15.1986, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To prevent failure of the ventral fuel tank 
aft support fitting, accomplish the following: 

A. Within the next 45 days after the 
effective of this AD, unless accomplished 
within the last 45 days, and thereafter at 
intervals not to exceed 90 days, until 
replaced in accordance with paragraph C., 
below, visually inspect the ventral fuel tank 
aft attachment for corrosion and cracking in 
accordance with BAe Service Bulletin 53-62- 
(3127), Revision 1. dated October 15.1986. 

B. Parts showing evidence of corrosion or 
found cracked must be replaced before 
further flight with a steel fitting in accordance 
with BAe Service Bulletin 53-63-{3127), 
Revision 1. dated October 15.1986. 


C. Within one year after the effective date 
of this AD, unless already accomplished, 
replace the ventral tank aft attachment 
fittings with a new steel part in accordance 
with paragraph B.. above. This constitutes 
terminating action for the inspections 
required by paragraph A., above. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Standardization Branch. ANM-113, FAA. 
Northwest Mountain Region. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the inspections and/or 
modification required by this AD 

All persons affected by this directive 
who have not already received the 
appropriate service document from the 
manufacturer may obtain copies upon 
request to British Aerospace, Inc., 
Service Bulletin Librarian. P.O. Box 
17414. Dulles International Airport, 
Washington, DC 20041. This document 
may be examined at the FAA, 

Northwest Mountain Region. 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

This amendment becomes effective July 30. 
1987. 

Issued in Seattle. Washington, on June 15, 
1987. 

Frederick M. Isaac. 

Acting Director, Northwest Mountain Region. 
(FR Doc. 87-14497 Filed 6-25-87: 8:45 am| 

BILLING CODE 4910-13-M 


14 CFR Part 39 

(Docket No. 87-NM-10-AD; Arndt. 39-5654) 

Airworthiness Directives; British 
Aerospace BAC 1-11 Series Airplanes 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Model BAC 1-11 
series airplanes, which requires eddy 
current and ultrasonic inspections of the 
main landing gear support beams 
(manacle beam), and repair, if 
necessary. This amendment is prompted 
by a report of the collapse of a right- 
hand main landing gear in service. This 
failure has been attributed to stress 
corrosion cracking.. 

EFFECTIVE DATE: July 30, 1987. 

addresses: The applicable service 
information may be obtained from 
British Aerospace PLC, Librarian for 












23944 


Federal Register / Vol. 52, No. 123 / Friday. June 26, 1987 / Rules and Regulations 


Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washington. DC 
20041. This information may be 
examined at the FAA, Northwest 
Mountain Region. 17900 Pacific Highway 
South. Seattle, Washington, or the 
Seattle Aircraft Certification Office. 

9010 East Marginal Way South. Seattle. 
Washington. 

FOR FURTHER INFORMATION CONTACT: 

Ms. |udy Colder. Standardization 
Branch. ANM-113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region. 17900 Pacific Highway 
South. C-68966, Seattle, Washington 
98168.. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, which requires 
inspection, and repair if necessary, of 
the main landing gear support beams 
(manacle beam) on British Aerospace 
BACF1-11 series airplanes, was 
published in the Federal Register on 
March 6.1987 (52 FR 6987). 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the NPRM. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 2 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 60 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of this AD 
to U.S. operators is estimated to be 
$4,800. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034: February 26, 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($2,400). 
A final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follow’s: 

PART 39—1 AMENDED) 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-^149. 
January 12,1983); and 14 CFR 11.89. 

2. By adding the following new 
airworthiness directive: 

§39.13 (Amended) 

British Aerospace: Applies to all Model BAC 
1-11 series airplanes on which British 
Aerospace (BAe) Modification PM3070 
has been accomplished, certificated in 
any category. 

To prevent collapse of a main landing gear, 
accomplish the following, unless previously 
accomplished. 

A. Within the next 300 landings after the 
effective date of this AD. or prior to 
accumulating three years time in service or, 
where applicable, time since replacement of 
both main support beams, whichever occurs 
later, accomplish the following: 

1. Inspect the right and left hand main 
landing gear main support beams (manacle 
beam) for cracks using the ultra sonic and 
eddy current inspection procedures as 
specified in British Aerospace Alert Service 
Bulletin 57-A-PM6000. Issue 1, dated July 30, 
1986. 

2. For airplanes on which BAe Modification 
PM6000 or PM5928 has been accomplished, 
inspect the main landing gear main support 
beams for deterioration of the protective 
coating, using a horoscope, where necessary. 

B. For airplanes on which BAe 
Modification PM6000 or PM5928 has not been 
accomplished: 

1. Reinspect for cracks at intervals not to 
exceed 7 months, using the ultrasonic 
inspection procedures described in Service 
Bulletin 57-A-PM6000. and 

2. Reinspect for cracks at intervals not to 
exceed 18 months, using the eddy current 
inspection procedures described in Service 
Bulletin 56-A-PM6000. 

C. For airplanes on which BAe 
Modification PM600 or PM5928 has been 
accomplished: 

1. Reinspect for cracks at intervals not to 
exceed 2 years, using the ultrasonic 
inspection procedures described in Service 
Bulletin 57-A-PM6000. and 

2. Reinspect for deterioration of the 
protective coating at intervals not to exceed 5 
years, using a horoscope, where necessary. 

D. Cracks in the main landing gear main 
support beam must be repaired, prior to 
further flight, in a manner approved by the 
FAA. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Standardization Branch, ANM-113, FAA. 
Northwest Mountain Region. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21 199 to 
operate airplanes to a base for the 


accomplishment of the inspections required 
by this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service document from the 
manufacturer may obtain copies upon 
request to British Aerospace PLC, 
Librarian for Service Bulletins, P.O. Box 
17414, Dulles International Airport, 
Washington, DC 20041. This document 
may be examined at the FAA, 

Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle. Washington. 

This amendment becomes effective July 30. 
1987. 

Issued in Seattle, Washington, on June 15, 
1987. 

Frederick M. Isaac, 

Acting Director, Northwest Mountain Region. 
|FR Doc. 87-14498 Filed 6-25-87; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 87-CE-24-AD; Arndt 39-5657) 

Airworthiness Directives; British 
Aerospace Handley Page 137 Mkl, 
Jetstream Series 200, and Jetstream 
Model 3101 (Includes Model 3100) 
Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to British Aerospace (BAe) 
Handley Page (HP) 137 Mkl, Jetstream 
Series 200, and Jetstream Model 3101 
(includes Model 3100) airplanes, with 
certain main landing gear installed. 
During fatigue testing of the main 
landing gear, a crack was found in the 
cylinder near the upper scissors (toggle) 
attachment lug. Failure of the lug may 
result in loss of directional control of the 
airplane during ground operation, 
collapse, or failure of the main gear 
strut. The AD establishes initial and 
recurring Non-Destructive Test (NDT) 
inspections to detect cracks, and if 
cracks are found, requires replacement 
of the main landing gear cylinder 
effective dates: June 30,1987. 

Compliance: As prescribed within the 
body of the AD. 

addresses: BAe Jetstream Service 
Bulletin (S/B) 32-JA860812 dated 
February 23.1987, and BAe Air 
Weapons Division (AWD) S/B 32-32 
dated July 22,1986, applicable to this 
AD may be obtained from British 
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Aerospace, pic. Civil Aircraft Division, 
Prestwick Airport, Ayrshire KA9 2RW, 
Scotland; Telephone (0292) 79888; or 
British Aerospace. Inc., Technical 
Librarian, P.O. Box 17414, Dulles 
International Airport, Washington. DC 
20041; Telephone (703) 435-9100. This 
information may be examined at the 
Rules Docket. FAA, Office of the 
Regional Counsel, Room 1558, 601 East 
12th Street, Kansas City, Missouri 64106. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Ted Ebina, Aircraft Certification 
Staff, AEU-100. Europe, Africa, and 
Middle East Office, FAA, c/o American 
Embassy, Brussels. Belgium; Telephone 
(322) 513.38.30; or Mr. John P. Dow. Sr., 
FAA. ACE-109. 601 East 12th Street, 
Kansas City, Missouri 64106; Telephone 
(816)374-6932. 

SUPPLEMENTARY INFORMATION: BAe has 

conducted fatigue tests of the landing 
gear used on HP 137 Mkl. Jetstream 
Series 200 and Jetstream Model 3101 
airplanes. During the testing, a crack 
occurred in the main landing gear 
cylinder near the upper scissors (toggle) 
attachment lug. Failure in this area 
could lead to loss of ground directional 
control, collapse, or failure of the main 
landing gear. As a result, BAe has issued 
BAe S/B Jetstream 32-JA860812 dated 
February 23,1987, and BAe Air 
Weapons Division (AWD) S/B 32-32 
dated July 22,1986, which describes 
initial and recurring NDT inspection 
criteria on certain landing gear to detect 
cracks and replace the main landing 
gear cylinder. The Civil Aviation 
Authority—United Kingdom (CAA-UK). 
who has responsibility and authority to 
maintain the continued airworthiness of 
these airplanes in the United Kingdom, 
has classified BAe S/B Jetstream 32- 
JA860812 dated February 23,1987, and 
BAe Air Weapons Division (AWD) S/B 
32-32 dated July 22.1986, and the 
actions recommended therein by the 
manufacturer, as mandatory to assure 
the continued airworthiness of the 
affected airplanes. On airplanes 


operated under United Kingdom 
registration, this action has the same 
effect as an AD on airplanes certificated 
for operation in the United States. The 
FAA relies upon the certification of 
CAA-UK combined with FAA review of 
pertinent documentation in finding 
compliance of the design of these 
airplanes with the applicable United 
States airworthiness requirements and 
the airworthiness and conformity of 
products of this design certificated for 
operation in the United States. 

The FAA has examined the available 
information related to the issuance of 
BAe S/B Jetstream 32-JA8G0812 dated 
February 23,1987, and BAe Air 
Weapons Division (AWD) S/B 32-32 
dated July 22,1986, and the mandatory 
classification of this service information 
by the CAA-UK. Based on the foregoing, 
and the high utilization rate of commuter 
aircraft with frequent landings, the FAA 
has determined that the condition 
described herein is an unsafe condition 
that may exist or develop on other 
products of the same type design 
certificated for operation in the United 
States. 

Therefore, an AD is being issued 
requiring initial and recurring NDT 
inspection criteria on certain landing 
gear and replacement of main landing 
gear cylinders with cracks on BAe HP 
137 Mkl, Jetstream Series 200, and 
Jetstream Model 3101 (includes Model 
3100) airplanes. Because an emergency 
condition exists that requires the 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impractical and 
contrary to the public interest, and good 
cause exists for making this amendment 
effective in less than 30 days. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not major under Section 8 of 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 


be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26.1979). If this 
action is subsequently determined to 
involve a significant regulation, a final 
regulatory evaluation or analysis, as 
appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, when filed, may 
be obtained by contacting the Rules 
Docket under the caption “addresses'* 
at the location identified. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aviation safety, 
Aircraft, Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows: 

PART 39—[AMENDED] 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423: 
49 U.S.C. 106(g) (Revised. Pub. L 97-^49. 
January 12,1983); and 14 CFR 11.89. 

§39.13 (Amended) 

2. By adding the following new AD: 

British Aerospace (BAe): Applies to HP 137 
Mkl. Jetstream Series 200, and Jetstream 
Model 3101 (includes Model 31 (X)) (all 
serial numbers) airplanes equipped with 
main landing gear legs. Type Nos. 1863, 
1863/4A, 1863/4B. 1863/4C. 

BOOA702850A. and B00A702425A for left- 
hand installation and Type Nos. 1864, 
1864/4A, 1864/4B, 1864/4C. 

BO0A702851A. and B00A702926A for 
right-hand installation, certificated in 
any category. 

Compliance: As required in Table 1 below, 
unless already accomplished: 


Table 1.—Inspection Threshold Criteria 



Cumulative service criteria for initial inspection 

Criteria for 
recurring 
inspection, all 
weights 

Less than 13.229 lb. 
MGTW ' 

13.229-14.550 lb. MGTW ' 

14,551-15,322 lb. MGTW ‘ 

No record of landings. 

9,500 hours. 

7,000 hours 

6 000 hnnrc 

500 hours. 

1.000 landings. 

1,000 landings. 
1,000 landings. 
1,000 landings. 

Aircraft landing recorded. 

Gear component landings recorded.. 

Installed overhauled gear 2 . 

Spare gear 2 . 

1 Mn vim11m ^ 

19,000 landings. 

19,000 landings. 

Within 30 days. 

Prior to installation. 

14,000 landings. 

14,000 landings. 

Within 30 days. 

Prior to installation. 

V|Wv 1 IUUI O 

12,000 landings. 

12,000 landings. 

Within 30 days. 

Prior to installation .. 


\ Maximum (Certificated) Gross Takeoff Weight. 

2 With No Record of Landings And No Compliance To S/B 32-JA860812. 
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To prevent loss of ground directional 
control, collapse, or failure of the main 
landing gear, accomplish the following: 

(a) Inspect the main landing gear legs using 
non-destructive test (NDT) procedures 
described in BAe Air Weapons Division. S/B 
32-32 dated July 22.1986. initially within 30 
days after the effective date of this AD or the 
inspection threshold criteria specified in 
Table 1 of this AD. whichever occurs later, 
and thereafter at the recurring interval 
specified in Table 1 of this AD. 

(b) If indications of cracks are found, prior 
to further flight, replace the gear with a 
serviceable unit. 

(c) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. 

(d) The intervals between repetitive 
inspections required by this AD may be 
adjusted up to 20 percent of the specified 
interval to allow accomplishment of these 
inspections concurrent with other scheduled 
maintenance of the airplane. 

(e) An equivalent means of compliance 
with this AD may be used if approved by the 
Manager. Aircraft Certification Staff. AEU- 
100. Europe, Africa, and Middle East Office, 
FAA. c/o American Embassy. Brussels, 
Belgium: Telephone (322) 513.38.30. 

All persons affected by this directive 
may obtain copies of the documents 
referred to herein upon request to British 
Aerospace pic. Manager. Product 
Support. Civil Aircraft Division, 
Prestwick Airport. Ayrshire. KA9 2RW, 
Scotland; or British Aerospace. Inc., 
Technical Librarian, Box 17414, Dulles 
International Airport, Washington, DC 
20041; or may examine the documents 
referred to herein at FAA. Office of the 
Regional Counsel. Room 1558, 601 East 
12th Street, Kansas City. Missouri 64106. 

This amendment becomes effective on )une 
30.1987. 

Issued in Kansas City, Missouri, on )une 15. 
1987. 

Donald ). Schneider. 

Acting Director. Centra/ Region. 

|FR Doc. 87-14499 Filed 6-25-87; 8:45 am] 

BILLING CODE 4910- 13-M 

14CFR Part 39 

1 Docket No. 86-NM-226-AD; Arndt. 39- 
5656) 

Airworthiness Directives; McDonnell 
Douglas Model DC-9-10, -20, -30, -40, 
and C-9 (Military) Series Airplanes, 
Fuselage Numbers 1 Through 757 and 
773 

AGENCY; Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to McDonnell Douglas DC-9 
series airplanes, which requires 
inspections for cracks in the elevator 
control columns, and replacement, or 


repair, as necessary. This amendment is 
prompted by report of a cracked 
Captain’s (LH) elevator control column. 
This condition, if not corrected, could 
result in the loss of longitudinal control 
of the airplane. 

EFFECTIVE DATE: July 30. 1987. 
ADDRESSES: The applicable service 
information may be obtained from 
McDonnell Douglas Corporation. 3855 
Lakewood Boulevard, Long Beach, 
California 90846. Attention: Director. 
Publications and Training, Cl-750 (54- 
60). This information may be examined 
at the FAA. Northwest Mountain 
Region. 17900 Pacific Highway South. 
Seattle. Washington, or at 4344 Donald 
Douglas Drive, Long Beach, California. 
FOR FURTHER INFORMATION CONTACT 
Mr. Michael N. Asahara, Aerospace 
Engineer, Airframe Branch. ANM-122L. 
FAA, Northwest. Northwest Mountain 
Region, Los Angeles Aircraft 
Certification Office, 4344 Donald 
Douglas Drive. Long Beach. California 
90808; telephone (213) 514-6321. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive (AD) which 
requires the inspection for cracks and 
replacement, or repair, as necessary, of 
the elevator control columns on certain 
McDonnell Douglas DC-9 series 
airplanes, was published in the Federal 
Register on January 7,1987 (52 FR 557). 
The comment period for the proposal 
closed February 23,1987. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the four 
comments received. 

The first commenter suggested that 
eddy current inspection be considered 
an alternative to the dye penetrant 
inspection proposed in the NPRM. The 
FAA agrees, and an eddy current 
inspection method has been 
incorporated into the final rule as an 
alternate method of inspection. 

The second commenter noted that 
McDonnell Douglas has included 
additional part numbers in the list of 
replacement parts that are considered 
terminating action for the proposed rule; 
the commenter suggested that these part 
numbers be added to paragraph A.3. of 
the rule. The FAA disagrees that 
additional part numbers have been 
added to the replacement list. Further, 
the FAA has been apprised by the 
manufacturer that proper part numbers 
were referenced in the NPRM. 

The third commenter suggested that 
the rule incorporate a provision for 
blend-out of eddy current indications to 
a maximum of .030-inch depth. The FAA 


agrees with the suggestion to 
incorporate blend-out provisions, and 
the final rule has been changed 
accordingly. This commenter also 
suggested that the rule incorporate crack 
repair information as provided in the 
DC-8 Service Sketch 1962. The FAA has 
been apprised by the manufacturer of a 
proposed procedure for repair of control 
columns of Model DC-9 airplanes that is 
similar to repair procedures for Model 
DC-8 control columns; however, this 
repair procedure has not yet been 
formally submitted to the FAA for 
approval for the DC-9 series airplanes. 
Should control column repairs be 
subsequently approved by the FAA, 
further rulemaking may be considered to 
revise the AD to incorporate these 
repair procedures. 

The fourth commenter suggested that 
the proposed compliance threshold of 
2,500 landings be extended to 3,700 
landings for those aircraft which have 
accumulated more than 30,000 landings. 
The FAA does not concur with the 
commenter’s suggestion. Based on the 
nature of the failure and crack growth 
analysis of the control column, the FAA 
has determined that the compliance 
time, as proposed, is appropriate. The 
commenter also suggested that the 
initial compliance time be revised to 
reflect the effectivity date of the AD, 
and not that of the service bulletin 
(McDonnell Douglas DC-9 Alert Service 
Bulletin ASB 27-288, dated November 
10,1986). The FAA concurs, and has 
revised the initial compliance time of the 
final rule to reflect the effectivity date of 
this amendment. 

Since issuance of the NPRM, 
McDonnell Douglas has issued Revision 
1 to Alert Service Bulletin ASB 27-288, 
dated March 5,1987. The revision is 
essentially identical to the original issue, 
but has added instructions for eddy 
current inspection of the control 
columns. The final rule has been revised 
to reflect this revision of the service 
bulletin. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the following rule with the 
changes previously discussed. 

It is estimated that 758 airplanes of 
U.S. registry will be affected by this AD, 
that it will take approximately 4 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $40 per manhour. 
Based on these Figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $121,280. 

For the reason discussed above, the 
FAA has determined that this regulation 










is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 20, 
1979); and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities, because few, if any. 
Model DC-9 series airplanes are 
operated by small entities. A final 
evaluation has been prepared for this 
regulation and has been placed in the 
docket. 

List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) as 
follows: 

PART 39—[AMENDED] 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised. Pub. L 97-449, 
January 12,1963); and 14 CFR 11.89. 

2. By adding the following new 
airworthiness directive: 

§39.13 (Amended| 

McDonnell Douglas: Applies to McDonnell 
Douglas Model DC-9-10. -20. -30, -40. 
and C-9 (Military) series airplanes. 
Fuselage Numbers 1 through 757 and 773, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To detect cracks and prevent failures of the 
control columns. P/N 5614272-1 or 5614272-2, 
accomplish the following: 

A. Perform a dye penetrant or eddy current 
inspection of both control columns. P/N 
5614272-1 and 5614272-2, for cracks, in 
accordance with McDonnell Douglas DC-9 
Alert Service Bulletin A27-288. Revision 1, 
dated March 5.1987 (hereinafter referred to 
as ASB 27-288). or later FAA-approved 
revisions, in accordance with the following 
schedule: 


Accum&ed Landings (on effect*© date 
of If** AD) 

tomal Inspection 
from effective 
date of AO 
(landings) 

Over 60.000.. 

1 500 

40.000 to 59.999 ... 

2 000 

30.000 lo 99.999..... 

2.500 

20.000 to 29.999. 

3 000 

Under 20.000... 

3^800 


1. If no cracks are found, accomplish 
repetitive inspections at intervals not to 
exceed 3.800 landings, until such time as the 
procedures described in paragraph A.3., 
below, are accomplished. 


2. If crack(s) are found in either control 
column (Captain’s or First Officer s), 
accomplish either of the following: 

a. Remove Captain’s or First Officer’s 
control column. P/N 5614272-1 or 5614272-2. 
and replace with new production control 
column. P/N s 5614272-501. -503, or 5614272- 
502. -504. respectively, in accordance with 
ASB 27-288. or later FAA-approved revisions: 
or 

b. Repair in a manner approved by the 
Manager. Los Angeles Aircraft Certification 
Office. FAA, Northwest Mountain Region. 

3. Replacement of Captain's or First 
Officer’s control, P/N’s 5614272-1 or 5614272- 
2. with new control columns. P/N's 5614272- 
501. -503. or 5614272-502. -504, respectively, 
constitutes terminating action for the 
requirements of this AD. 

B. Alternate means of compliance which 
provides an acceptable level of safety may be 
used when approved by the Manager. l«os 
Angeles Aircraft Certification Office. FAA. 
Northwest Mountain Region. 

C. Upon the request of an operator, an FAA 
Maintenance Inspector, subject to prior 
approval of the Manager. Los Angeles 
Aircraft Certification Office. FAA. Northwest 
Mountain Region, may adjust the repetitive 
inspection intervals specified in this AD to 
permit compliance at an established 
inspection period of the operator if the 
request contains substantiating data to justify 
the change for the operator. 

All persons affected by this directive 
who have not already received the 
appropriate service document from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach. California 90846, Attention: 
Director, Publications and Training, Cl- 
750 (54-60). This document may be 
examined at the FAA. Northwest 
Mountain Region. 17900 Pacific Highway 
South, Seattle, Washington, or the Los 
Angeles Aircraft Certification Office. 

4344 Donald Douglas Drive, Long Beach. 
California. 

The Amendment becomes effective July 30. 
1987. 

Issued in Seattle, Washington, on June 15, 
1987. 

Frederick M. Isaac, 

Acting Director. Northwest Mountain Region. 
(FR Doc. 87-14500 Filed 6-25-87; 8:45 amj 
BILLING CODE 4910-13-M 


14 CFR Part 39 

(Docket No. 87-NM-08-AD; Arndt 39-5662] 

Airworthiness Directives; SAAB- 
Fairchitd Model SF-340A Series 
Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule. 


summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain SAAB-Fairchild 
Model SF-340A series airplanes, which 
requires modification to the wiring and 
connectors associated with the 
explosive bolts in the main landing gear 
emergency extension system. This 
amendment is prompted by a report of 
an incident that resulted in the 
degradation of the emergency extension 
system. This condition, if not corrected, 
could result in a gear-up landing and 
severe damage to the airplane if the 
primary extension system failed. 
EFFECTIVE DATE: August 3,1987. 
addresses: The applicable service 
information may be obtained from 
SAAB. Aircraft Product Support AB, S. 
58188, Linkoping. Sweden. This 
information may be examined at the 
FAA. Northwest Mountain Region. 17900 
Pacific Highway South. Seattle, 
Washington, or the Seattle Aircraft 
Certification Office. 9010 East Marginal 
Way South. Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Judy Golder, Standardization 
Branch, ANM-113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region. 17900 Pacific Highway 
South, C-68966, Seattle. Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive that requires 
modification to the wiring and 
connectors associated with the 
explosive bolts in the main landing gear 
emergency extension system on SAAB- 
Fairchild Model SF-340A series 
airplanes, was published in the Federal 
Register on March 20.1987 (52 FR 8919). 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the NPRM. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest reguire the 
adoption of the rule as proposed. 

It is estimated that 15 airplanes of U.S. 
registry will be affected by this AD. that 
it will take approximately one manhour 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of this AD 
to U.S. operators is estimated to be $600. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26. 


















23948 


Federal Register / Vol. 52, No. 123 / Friday, June 26, 1967 / Rules and Regulations 


1079) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($40). A 
final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—l AMENDED 1 

1. The authority citation for Part 39 
continues to read as follow: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
4S U.S.C. 106(g) (Revised Pub. L. 97-449. 
January 12.1983): and 14 CFR 11.89. 

§39.13 (AMENDED) 

2. By adding the following new 
airworthiness directive: 

S.iab-Fairchild: Applies to model SF-340 
airplanes, manufacturer’s serial numbers 
SF340A-003 through -078 inclusive, 
certificated in any category. Compliance 
required within 90 days after the 
effective date of this AD. unless 
previously accomplished. 

To ensure the reliability of the emergency 
main landing gear extension system, 
accomplish the following: 

A. Modify the wiring and connectors of the 
main landing gear emergency extension 
system in accordance with the instructions 
contained in SAAB Service Bulletin SF340- 
32-028. Revision 1. dated November 25.1986. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch. ANM-113. FAA. 
Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modification required 
by this AD. 

All persons affected by this directive 
w ho have not already received the 
appropriate service document from the 
manufacturer, may obtain copies upon 
request to SAAB, Aircraft Product 
Support AB. S-58188, Linkoping, 
Sweden. 

This document may be examined at 
the FAA. Northwest Mountain Region, 
17900 Pacific Highway South. Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


This amendment becomes effective August 
3, 1987. 

Issued in Seattle. Washington, on June 19, 
1987. 

Frederick M. Isaac, 

Acting Director, Northwest Mountain Region, 
|FR Doc. 87-14501 Filed 6-25-87; 8:45 amj 

BILLING COD£ 4910-13-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 35 

I Docket No. RM86-6-000; Order No. 474] 

Electric Rates; Construction Work in 
Progress, Anticompetitive Implication 

Issued June 18.1987. 

agency: Federal Energy Regulatory 

Commission. 

action: Final rule. 

summary: The Federal Energy 
Regulatory Commission (Commission) is 
adopting revised regulations concerning 
filings to include costs associated with 
construction work in progress (CWIP) in 
the rate base of public utilities, under 
Part II of the Federal Power Act, 
pursuant to a remand of the 
Commission’s prior CWIP rule by the 
United States Court of Appeals for the 
District of Columbia Circuit, which 
affirmed in part but vacated in part the 
Commission’s prior CWIP rule (Order 
No. 298), while expressing concerns 
about the anticompetitive implications 
of CWIP in rate base. Mid-Tex Electric 
Cooperative , Inc., et aI. v. FERC, 773 
F.2d 327 (1985). The present regulations 
ore substantially different from those 
presented in Order No. 298, but are 
similar to those put into effect on an 
interim basis after the Mid-Tex decision 
(Order No. 448), with certain 
modifications intended to more 
thoroughly address the Mid-Tex court's 
concerns. The final rule prescribes 
treatment of CWIP filings generally and 
establishes procedures and guidelines 
for addressing and remedying potential 
anticompetitive effects of CWIP in rate 
base. 

EFFECTIVE DATE: July 27, 1987. 

FOR FURTHER LEGAL INFORMATION 
CONTACT: Andre Goodson, Donna 
Bobbish, Office of the General Counsel, 
Federal Energy Regulatory Commission, 
825 North Capitol St.. NE., Washington, 
DC 20426. (202) 357-8467. 

FOR FURTHER TECHNICAL INFORMATION 
contact: Ronald Rattey, Office of 
Economic Policy, Federal Energy 
Regulatory Commission. 825 North 


Capital St.. NW., Washington. DC 20426. 
(202)357-8293. 

SUPPLEMENTARY INFORMATION: 

Before Commissioners: Martha O. Hesse, 
Chairman; Anthony G. Sousa. Charles G. 
Stalon. Charles A. Trabandt and C.M. Naeve. 

1. Introduction 

On remand from the United States 
Court of Appeals for the District of 
Columbia Circuit, 1 the Federal Energy 
Regulatory Commission (Commission) is 
promulgating revised regulations 
concerning construction work in 
progress (CWIP) 2 for public utilities. 
These regulations are substantially the 
same as those adopted by the 
Commission in Order No. 448 (interim 
CWIP rule), 3 with certain modifications 
concerning the anticompetitive 
implications of CWIP in rate base 
pursuant to the court’s remand. In 
addition, in section III of this preamble, 
the Commission addresses specific 
comments concerning the implications 
of "price squeeze” 4 and "double 
whammy" 5 in considering filings that 


1 Mid-Tex Electric Cooperative. Inc., el aJ. v. 

FERC. 773 F.2d 327 (D.C. Cir. 1985) (hereinafter 
referred to as Mid-Tex), 

* CWIP represents the capital expenditures and 
unrecovcred financing costs associated with the on¬ 
going construction of projects for the replacement of 
operating plant and additions of new plant. To the 
extent a regulatory commission permits CWIP 
investment in an electric utility's rate base, the 
resulting rate level are affected initially only by the 
return allowed on that CWIP investment and 
related income taxes on the associated cost of 
equity embedded within the return on that 
investment and ultimately by lower rate base when 
the CWIP goes on-line. 

3 Order No. 448. 51 FR 7774 III. FERC Statutes and 
Regulations (Regulations Preambles) J 30.689 (1986). 
reh. denied, 35 FERC 1 61.328 (1986). 

4 A ‘‘price squeeze" occurs when a utility’s 
wholesale rate (in relation to costs) is higher than 
its retail rates (in relation to costs), creating the 
potential for an anticompetitive effect because the 
wholesale customer is inhibited in its ability to 
compete at the retail level against the wholesale 
supplier. 

* "Double whammy.* as defined in the 
accompanying rule, is a situation which may arise 
when a wholesale electric rate customer embarks 
upon its own or participates in a construction 
program to supply itself with all or a portion of its 
future power needs, thereby reducing its future 
dependence on the CWIP of the rate applicant, but 
is simultaneously forced to pay to the CWIP rate 
applicant the CWIP portion of the wholesale rates 
that reflects existing levels of service or a different 
anticipated service level. It is argued that this is 
anticompetitive because it would cause the 
wholesale customer to essentially subsidize other 
wholesale customers who would shoulder less of 
the CWIP burden as a result, thereby putting the 
first wholesale customer at competitive 
disadvantages vis-a-vis the utility and the other 
wholesale customers As suggested in Order No. 

298, 48 FR 24328, FF.RC Statutes and Regulation!* 
(Regulations Preambles 1982-1985) J 30,455 at 30.496 
(1983). the Commission anticipates that double 
whammy implications will arise principally, if not 
entirely, in the case of requirements rates as 
opposed to coordination rates. 
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include CWIP-related amounts. The 
definition of price squeeze herein is 
revised from Order No. 448 in response 
to the Mid-Tex court’s concern about 
price squeezes caused by disparities 
between Federal and State CWIP 
policies. 

Another anticompetitive effect similar 
to double whammy i9 where a 
wholesale customer contracts to 
purchase its future power needs from a 
supplier other than the CWIP rate 
applicant, thereby reducing its future 
dependence on the CWIP of the rate 
applicant, but is forced to pay the CWIP 
portion of the wholesale rates that 
reflects existing levels or service or a 
different anticipated service level. Thus, 
this anticompetitive effect is similar to 
double whammy in that the wholesale 
customer would essentially subsidize 
other wholesale customers who would 
shoulder less of the CWIP burden as a 
result, thereby putting the first 
wholesale customer at competitive 
disadvantages vis-a-vis the utility and 
the other wholesale customers. The Mid- 
Tex court did not address the situation 
of a wholesale customer contracting to 
purchase its future power needs from an 
alternative supplier. However, given the 
similarity of the potential 
anticompetitive effects between this 
situation and double whammy, the 
Commission considers it appropriate to 
address both situations. Under the final 
rule, anticompetitive effects can be 
prevented in both situations. Thus, for 
purposes of this preamble, double 
whammy discussion should be deemed 
to also apply to situations in which a 
wholesale customer has contracted to 
purchase future power needs from a 
supplier other than the CWIP rate 
applicant. 

The final rule does not change the 
substance of the general provisions of 
the interim CWIP rule under which 
public utilities could seek to include in 
rate base, in addition to pollution 
control and fuel conversion CWIP, up to 
50% of all non-pollution control/fuel 
conversion (non-PC/FC) CWIP. After 
reviewing the Mid-Tex decision and the 
comments to the interim CWIP rule. 6 the 
Commission believes that the principal 
reasons for departing from prior practice 
and adopting the present approach to 
CWIP remain sound. In this preamble, 
the Commission addresses the particular 
anticompetitive concerns expressed by 


• See Mid-Tex . 773 F.2d at 344. In Order No. 448. 
the Commission permitted parties to seek to 
demonstrate that the relevant conditions, 
particularly regarding price squee 2 e and double 
whammy, have changed since Order No. 298. the 
prior CWIP rulemaking wus issued. (48 FR 24323. 
FKRC Statutes and Regulations (Regulations 
Preambles 1982-1985) f30.455 (1983)). 


the Mid-Tex court. The Commission 
believes that it has developed adequate 
procedures to address and remedy 
potential CWIP-related price squeeze on 
a case-specific basis and prevent double 
whammy situations generally. 

II. Background 

A. Order No. 555 

Prior to Order Nos. 555 and 555-A, 7 
the policy of this Commission’s 
predecessor, the Federal Power 
Commission, was to prohibit the 
inclusion of any CWIP in rate base, 8 
even though the Commission had the 
discretion to consider the justness and 
reasonableness of a rate supported by 
the inclusion of CWIP in rate base on a 
case-by-case basis. 

In Docket No. RM75-13, 9 the Federal 
Power Commission proposed a change 
in its policy of prohibiting any CWIP in 
rate base “primarily to help alleviate the 
current financing problems being 
experienced by utility companies.’* ** 10 In 
Order No. 555, the Federal Power 
Commission modified its prior CWIP 
policy and agreed to consider requests 
for CWIP in rate base in three instances: 

(1) Where the construction involved 
facilities to be used for pollution control; 

(2) W here the construction involved 
conversion of facilities to the burning of other 
fossil fuels which previously burned oil or 
gas; and 

(3) Where the utility requesting CW IP was 
in severe financial distress which could not 
be alleviated in the absence of CWIP in rate 
base without materially increasing the cost of 
electricity to consumers. 

As to pollution control and fuel 
conversion CWIP, the Commission 
determined that, because of the current 
generation’s commitment to the control 
of pollution and to preserve existing 
stocks of natural resources, it was 
proper to allow CWIP for these types of 
facilities. Order No. 555 permitted 
pollution control and fuel conversion 
CWIP to be reflected in rates at the 
same time the non-CWIP portion of a 
requested rate became effective. 

With respect to CWIP requests 
concerning severe financial distress, the 
Federal Power Commission noted that it 
would permit such CWIP only where 
“the rate of return necessary to enable 
the utility to maintain its credit and 
attract capital in accordance with the 
standards of the Bluefield decision 


7 41 KR 51392. 56 FPC 2939 (1976). and 42 FR 3022. 
57 FPC 6 (1977). 

* Federal Power Commission v. Hope Natural Gas 
Co.. 320 U.S. 591 (1944): Georgia Power Co.. 54 FPC 
458 (1975): Philadelphia Electric Co.. 54 FPC 1394 
(1975). 

• 39 KR 40787 (1974). 

10 Id 


would be materially in excess of the 
cost of capital for otherwise similar 
utilities.” 11 The Federal Power 
Commission determined that under 
these circumstances it would be to the 
benefit of the consumer if the additional 
earnings necessary to attract capital 
were permitted by way of an immediate 
return on CWIP, rather than by way of 
an inflated return on rate base 
(excluding the CWIP). since the CWIP 
treatment would eventually be reflected 
in a lower rate base, while the rate of 
return treatment would not. However, 
the Federal Power Commission decided 
to permit CWIP claimed under the 
severe financial distress test only after a 
final Commission determination on 
rehearing that financial circumstances 
justified such inclusion. 12 

During the six and one-half years that 
Order No. 555 remained in effect, over 
275 rate increase applications in which 
the applicants requested pollution 
control or fuel conversion CWIP were 
filed with the Commission. However, 
given the stringency of the severe 
financial distress threshold, only 
thirteen utilities attemped to meet this 
test; the Commission has not granted 
CWIP to any company under that very 
stringent test. 13 

B. Order No. 298 

In Docket No. RM81-38, the 
Commission again considered its policy 
with respect to requests for CWIP in 
rate base. Ultimately, the Commission 
issued Order Nos. 298 and 298-A, 14 


* 1 41 FR 51395. 58 FPC 2946 (1976). 

** The Commission granted one waiver from the 
prospective-only requirement in Montaup Electric 
Co., Docket No. FR82-325-00G. 19 FERC t 61.062 
(1982). In that case, the Commission held that the 
particular facts and circumstances warranted an 
exception to the Commission's general rule. A CWIP 
surcharge was suspended for one day and permitted 
to go into effect subject to refund. The Commission 
affirmed the judge s initial decision to disapprove 
the CWIP surcharge Montaup Electric Co.. Opinion 
No. 267. 38 FKRC « 61.252 (1987) order on reh 'g. 39 
FERC J 61.147 (1987). 

13 Seven of these cases were settled before an 
initial decision was rendered. One case. Public 
Service Company of New Hampshire. Docket Nos. 
EL78-15 and ER78-339 (Phase I). was settled after 
an initial decision was rendered (the settlement 
agreement provided (hat the Phase I proceedings, 
which concerned CWIP and rate of return issues, 
would not be terminated before rales that included 
the Seabrook No. 1 generating plant in rate base 
went into effect, and that the company could move 
to reopen Phase 1 in the event it needed emergency 
wholesale rate increases). The case is pending on 
appeal of an initial decision which would terminate 
Phase l 31 FKRC f 63.054 (1985). Five cases resulted 
in Commission opinions denying the requested 
CWIP. 

14 48 FR 24323. FF.RC Statutes and Regulations 
(Regulations Preambles 1982-1985) f 30.455 (1983). 
and 48 FR 46012. FERC Statutes and Regulations 
(Regulations Preambles 1982-1985) f 30.500 (1983) 
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which modified the Commission's basic 
policy with respect to CWIP. Order No. 
298 continued to permit electric utilities 
to File rates which included pollution 
control and fuel conversion CWIP in 
rate base. However, Order No. 298 
discarded the prospective-only rule and 
the severe financial distress test, 
permitting electric utilities to file and 
attempt to support rates which, in 
addition to including pollution control 
and fuel conversion CWIP, also included 
up to 50% of all remaining allocable 
CWIP in rate base. 15 

In Order No. 298, the Commission 
stated that including CWIP in rate base 
would advance three public interest 
objectives: 

(1) Mitigation of any bias against the 
construction of new generating facilities; 

(2) Providing for electric rates to more 
accurately reflect the costs of future sen, ice, 
allowing the need for new facilities to be 
tested, so far as possible, by the marketplace; 
and 

(3) Furthering the goal of rate stability by 
providing for more gradual increases in 
electric rates to consumers. 16 

With respect to the first objective— 
mitigating bias against capital 
investment—the Commission concluded 
that economic regulation biases utility 
decisions concerning the construction of 
new generation facilities in two ways. 
First, economic regulation creates a bias 
against the creation of new capacity. 
Second, to the extent that new capacity 
is built, economic regulation creates a 
bias in favor of minimizing capital costs, 
rather than minimizing total economic 
costs. These regulatory biases have two 
sources: utilities' inability to earn a 
return equal to their cost of capital; and 
a cash flow problem created by the high 
cost of new base load plant in relation 
to present rate base. 17 

The Commission concluded that 
inclusion of CWIP in rate base would 
reduce but not completely eliminate the 
first source of bias. As to the second 
source of bias, the Commission 
concluded that there were two ways to 
address this problem. The Commission 
could either increase the allowed rate of 


13 The 50^ cap on non-pollution control and non¬ 
fuel conversion CWIP was subject, until |u!y 1.1985, 
to the further limitation that any increases in the 
utility's wholesale revenues directly attributable to 
such CWIP could not exceed 6% of the utility * 
wholesale revenues under the rate schedules to be 
superseded. See t8 CFR 35.26(d) (1965). 

48 FR 24329. FF.RC Statutes and Regulations 
(Regulations Preambles 1982-1965) J 30.455 at 30.497 
(1983). The Alid Tex court accepted the first two 
objectives as valid regulatory objectives. It also 
noted that the Federal Power Act gives the 
Commission discretion to give at least some weight 
to the third objective. 773 F.2d at 345. 

17 48 FR 24330. FKRC Statutes and Regulations 
(Regulations Preambles 1983-1985) «| 30.455 at 30.498 
(1983). 


return to produce higher earnings or 
allow an immediate return on 
construction investments by including 
CWIP in rate base. The Commission 
elected to permit CWIP in rate base 
since this action would decrease future 
rate base, and, thus, lower future rates, 
while increasing the allowed rate of 
return would not be matched by similar 
future reductions. 18 

The second public interest objective— 
ensuring more accurate price signals— 
was desirable in order to permit the 
need for new capacity to be tested, so 
far as possible, by the marketplace. The 
Commission noted that utilities build 
new capacity, in part, based upon 
estimates of future demands, and that 
these estimates had become more 
difficult for three reasons. First, the 
assumption that demand will grow 
faster than the economy may no longer 
be valid. Second, the increased length of 
time between the beginning and the 
completion of new capacity requires 
demand projections farther into the 
future. The third reason was the 
difference between the price of 
electricity at the time that demand 
estimates are made and the price at 
which electricity must be sold when the 
new capacity comes on line. 1 ® 

The Commission recognized that it 
could only have an impact on the third 
cause since the first two causes were 
not within its regulatory reach. As to the 
third cause, the Commission determined 
that since the addition of new facilities 
is likely to mean higher prices rather 
than lower ones, CWIP-based rates 
would provide a more accurate picture 
of the trends in power costs and, 
therefore, including CWIP in rate base 
would tend to lead to more efficient 
investment decisions by utilities. 20 

The third public interest objective 
discussed in Order No. 298—rate 
stability—is closely related to the 
second objective. The Commission 
determined that “|r)atepayers should 
not face rates that fluctuate radically 
according to the completion of base load 
units. . . . Moreover, as large central 
station generation plants presently 
under construction are completed over 
the next few years, the Commission 
anticipates that the rate shock 
phenomenon will continue. By revising 
its CWIP policy, the Commission is 


16 48 FR 24330. FERC Statute* and Regulations 
(Regulation* Preamble* 1982-1985) J 30.455 ot 30.499 
(1983). 

*• 48 FR 24330. FERC Statute* and Regulation* 
(Regulation* Preambles 1982-1985) 1 30.455 at 30.499 
(1983). 

30 48 FR 24331. FERC Statutes and Regulations 
(Regulations Preambles 1982-1985) 1 30.455 ot 30.499 
(1983). 


attempting to minimize this problem, to 
the extent possible." 21 

C. The Mid- Tex Remand 

On September 24.1985, the court 
issued its opinion in Mid-Tex which 
vacated and remanded certain portions 
of Order No. 298. The court’s mandate 
issued on November 18,1985. 

The Mid-Tex court found that the 
Commission’s stated purposes in 
adopting Order No. 298 were valid and 
affirmed the Commission’s conclusion 
that CWIP in rate base would help 
achieve those purposes. 773 F.2d at 362. 
However, the court determined that the 
Commission had not adequately 
considered whether and to what extent 
the purposes of the rule outweigh the 
regulatory objective of promoting 
competition, in the context of potential 
price squeeze and double whammy 
effects. 

Therefore, the court vacated those 
portions of Order No. 298 related to the 
following decisions: (1) The decision to 
allow CWIP in rate base; (2) the choice 
of a 50% CWIP allowance; (3) the 
rejection of a CWIP rule that tracks the 
regulatory policies of the several states; 
(4) the decision to resolve CWIP-related 
price squeeze issues only on a case-by¬ 
case basis; (5) the decision to resolve 
CWIP-related double whammy issues 
only on a case-by-case basis; and (6) the 
decision to allow CWIP in rate base 
subject to refund. The court concluded 
that the Commission must reconsider 
each of these decisions unless it 
reasonably determines that the CWIP 
rule will have no significant 
anticompetitive effects, or unless it 
convincingly explains why it can 
consider those effects exclusively on a 
case-by-case basis (and. in the case of 
regulatory price squeeze effects, can 
generally refuse to consider them even 
in particular cases). 22 

D. Order No. 448: The Interim CWIP 
Rule 

In Order No. 448. the Commission 
adopted interim procedures, pending 
final action to resolve the Mid-Tex 
court’s concerns about the potential 
price squeeze and double whammy 
implications of CWIP in rate base. The 
interim rule followed Order No. 298 
insofar as it permitted public utilities to 
seek to include in rate base, in addition 
to pollution control and fuel conversion 


31 48 FR 46019. FERC Statutes end Regulations 
(Regulations Preambles 1982-1985) J 30.500 at 30,726 
(1983). 

33 773 R2d at 362. 
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CWIP, up to 50% of all non-PC/FC 
CWIP. 23 

In support of its approach to CWIP in 
Order No. 448, the Commission stated 
that it believed it was significant that 
“the Mid-Tex court ratified in large 
measure the Commission’s rationale for 
departing from its earlier CWIP policy 
and did not specifically reinstate the 
Commission’s prior rule under Order No. 
555. Clearly, the thrust of the court’s 
concern, while significant, was 
relatively narrow.” 24 Given that 
posture, the Commission stated that it 
did not consider it appropriate to revert 
generally to the superseded CWIP 
approach of Order No. 555 on a 
temporary basis. 

The Commission also invited 
comments to its interim rule in order to 
assist in its evaluation of the 
anticompetitive implications of CWIP. 
Comments and reply comments were 
solicited concerning the interim 
procedures for addressing CWIP filings, 
and the issues of CWIP-related price 
squeeze and double whammy. The 
Commission also invited comments 
concerning whether the relevant 
circumstances in the electric utility 
industry have changed since the 
issuance of Order No. 298. The 
Commission received comments from 
several commenter groups, including 
electric utilities, cooperatives and 
municipalities, electric industry trade 
associations, a state regulatory 
commission, a government agency, and 
end-use customers. 

£. Commission Experience with CWIP 
Filings 

The Commission regulates the rates of 
approximately 200 public utilities. Since 
the effective dates of Order Nos. 298 and 
448, few utilities have availed 
themselves of the non-PC/FC CWIP 
option. As of January 17,1987. only 27 
utilities have filed non-PC/FC CWIP 
based rates (i.e., rates based upon 
inclusion of non-pollution control/non¬ 
fuel conversion CWIP in rate base) in 46 
rate applications, including one rate 
reduction. Over this same period of time 
beginning July 1,1983. 262 rate 
applications were filed which were 
eligible to, but did not. include non-PC/ 
FC CWIP in rate base [i.e., rate 
applications for firm requirements and 
transmission service, and commitments 
of system capacity). Trial staff initiated 
discovery related to the non-PC/FC 
CWIP programs in 23 of the 46 rate 


s:l An appeal of the interim rule is pending before 
the D.C. Circuit. Mid* *Tex Electric Cooperative. Inc., 
et al. v. FERC No. 86-1414. 

24 51 FR 777. FERC Statutes and Regulations 
(Regulations Preambles! II 30.689 at 30.142. 
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applications where non-PC/FC CWIP 
was requested. 

Only 10 utilities filed for non-PC/FC 
CWIP more than once, most notably 
New England Power Company (NEP) 
and Montaup Electric Company which 
are essentially 100 percent 
jurisdictional. For these utilities, there is 
little prospect for CWIP-related price 
squeeze or double whammy since their 
wholesale sales are made to their 
affiliates rather than retail competitors. 
Of the $702,333,000 of total rate 
increases requested in these 46 
applications, about one-third 
($279,919,000) of the increases was 
attributable to non-PC/FC CWIP. NEP 
and Montaup were responsible for 
$132,209,000 (47%) and $38,367,000 (14%), 
respectively, of the $279,919,000 of the 
total non-PC/FC CWIP related increases 
requested. 

Of the 46 non-PC/FC CWIP 
applications, the non-PC/FC CWIP issue 
was settled in 33 cases including three 
in which non-PC/FC CWIP was 
expressly excluded from rate base under 
the settlement agreement. Six of the 
non-PC/FC CWIP rate applications were 
accepted without formal hearing and 
one was withdrawn. Three of the 
applications [made by Southern 
California Edison Company, 
Southwestern Public Service Company 
and Southwestern Electric Power 
Company (SWEPCO)J are awaiting 
Commission opinions. In a fourth 
application (made by Utah Power & 

Light Company), the initial decision 
from an administrative law judge did 
not address CWIP as an issue in 
contention. Two cases are in hearing. 

Price squeeze was alleged in 27 of the 
non-PC/FC CWIP applications, 
including 23 that have since settled. 

Also, in 7 of these 27 dockets, double 
whammy was alleged. Of the 7 dockets 
in which double whammy was alleged, 
one case is pending (Southern California 
Edison Company, (Docket No. ER84-75- 
000). Virginia Electric Power Company 
(Docket No. ER83-618-000). Georgia 
Power Company (Docket Nos. ER85- 
659-000 and ER85-660-000), Florida 
Power & Light Company (Docket No. 
ER84-679-000), Kansas Gas & Electric 
Company (Docket No. ER83-628-000). 
and Gulf States Utilities Company 
(Docket No. ER84-568-006) have settled. 

In a Montana Power Company 
settlement, which specifically provided 
for the exclusion from rate base of non- 
PC/FC CWIP. neither price squeeze nor 
double whammy was alleged. 


Between February 28,1986 25 and 
January 17,1987, only 6 non-PC/FC 
CWIP applications were filed. 26 

III. Discussion 

A. Changed Circumstances in the 
Electric Utility Industry Do Not 
Warrant Reversal of the CWIP Policy 

The interim rule stated that the 
Commission did not consider it 
necessary to revisit its decision to allow 
CWIP in view of changed circumstances 
in the electric utility industry. However, 
the Commission invited comments on 
this issue. Commenters representing 
wholesale customers, State of California 
regulatory authorities, and end-use 
customers opposed a rule allowing 
public utilities to request and seek to 
support non-PC/FC CWIP in rate base. 
Most of these commenters asserted that 
circumstances in the electric utility 
industry have changed since the time 
Order No. 298 was issued. They argued 
that, in light of those changes, CWIP in 
rate base is no longer justified. 
Generally, the wholesale and end-use 
customers contended that the industry 
trends evidence reduced capital costs, 
improved financial condition of utilities, 
and less construction. They cited several 
factors in support of these projections, 
including increased average market-to- 
book ratios, decreases in yields for both 
debt and equity since 1984, decreased 
inflation, lower interest rates, decreased 
capital expenditures, increased cash 
flow as a percentage of construction 
requirements, and projected excess 
capacity. 27 NRECA stated that several 


ai The date on which Order No. 448 was issued. 

25 The six non-PC/FC CWIP applications are: 
Maine Public Service Company (MPS) (Docket No. 
ER86-180-000); Montaup Electric Company 
(Montaup) (Docket No. ER88-202-000); Virginia 
Electric Power Company (Vepco) (Docket No. ER86- 
372-000): SWEPCO (Docket No. ER86-506-001): 
Illinois Power Company (IPC)(Docket No. ER8G- 
540-000): and NEP (Docket No. ER80-687-000). The 
MPS and IPC cases were accepted for filing, the 
Montaup case settled, and the SWEPCO and NEP 
cases ure pending. NEP has withdrawn its phase II 
rates which included CWIP for Seabrook 1 in rate 
base. In the Vepco case, the CWIP issue was 
settled, but the parties reserved the right to revisit 
the issue in the event of modification of Order No. 
298 by the Commission or the court. 

* 7 See Initial Comments (I.C.) of Natonal Rural 
Electric Cooperatives Association, et at. (National 
Rural Electric Cooperatives Association. American 
Public Power Association. Mid-Tex Electric 
Cooperative. Inc., Golden Spread Electric 
Cooperative. Inc., and Magic Valley Electric 
Cooperative. Inc., (collectively. NRECA)) at 12-17: 
CAT Systems (North Carolina Electric Membership 
Corporation. Northeast Texas Electric Cooperative. 
Inc., and Sam Rayburn GAT. Inc.) I.C. at 52-64: 
Allegheny Electric Cooperative. Inc., et at. 
(Allegheny Electric Cooperative. Inc.. Deseret 
Generation and Transmission Cooperative. Kansas 
Electric Power Cooperative. Oglethorpe Power 

Cun tinned 
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utilities are considered potential 
takeover candidates, citing an industry 
publication. NRECA l.C. at 12. NRECA 
viewed that as an indication that the 
electric utility industry is now 
recognized as being on solid financial 
footing by the investment community. 

Id . 

Investor owned utilities (lOlis) and an 
electric industry trade association 
disputed arguments that changed 
circumstances justified the elimination 
of a rule permitting non-PC/FC CWIP in 
rate base. For example, Edison Electric 
Institute (EE1) responded lhat, while 
conditions have improved for some 
companies, many others still face 
financial difficulty. It added that the 
financial condition of the industry was 
only one of the reasons that the 
Commission adopted its new approach 
to CWIP. Even if circumstances in the 
industry are different now than at the 
time Order No. 298 was issued, EEI 
states that conditions will eventually 
change, and allowing CWIP in rate base 
now will enable utilities to better meet 
future needs. EEI Reply Comments (R.C.) 
at 4—8. 

The Commission acknowledges that 
to the extent that financial conditions in 
the electric utility industry have 
generally improved, and the cost of 
financing construction projects has 
decreased since the issuance of Order 
No. 298, there is currently less of a bias 
by public utilities against the 
construction of necessary new 
generating facilities. However, the Final 
rule is still supported by the 
Commission’s other two public policy 
objectives concerning price signals and 
rate stability discussed in section II—B. 
supra. Further, there is no certainty that 
the current circumstances in the electric 
industry will remain as favorable as 
they are today. Just as financial 
conditions had worsened in the years 
preceding Order No. 298 and have 
improved in the years since Order No. 
298 was issued, those conditions may 
and almost certainly will change again 
in the future when utilities again are 
forced to embark on new construction 
programs to meet the growing loads of 
their customers. While construction 
programs are expected to decrease until 
1992. after 1992 the need for generating 


Corporation. Old Dominion Electric Cooperative, 
South Mississippi Electric. Power Association, and 
Wolverine Power Supply Cooperative, Inc. 
(collectively. Allegheny)) l.C. at 20-46: and 
Municipal Electric Distribution Croup (MEDG) phe 
Kansas Cities of Arcadia. Anna. Augusta. Blue 
Mound. Burlington. Chanute. Coffeyville. Elsinore. 
Erie. Fredonia. Girard. Haven, tola. La Harpe. 
Moran. Mount Hope. Mulberry. Mulvane. Neodesh. 
Oxford. Savonburg. Wellington, and Winfield: 
Callup and Farmington. New Mexico: and Norwood. 
Massachusetts) l.C. at 1-6. 


capacity is projected to increase 
resulting in additional construction 
requirements. 28 Further, it would 
frustrate necessary long-range planning 
by utilities if the Commission’s CWIP 
policy were tied to any kind of financial 
index with CWIP being allowed or 
denied depending on the latest financial 
indicators. Therefore, the Commission 
believes that the CWIP rule continues to 
be justified despite the improved 
financial circumstances in the electric 
utility industry since the issuance of 
Order No. 298. 

B. Price Squeeze 

In vacating portions of Order No. 298, 
the Mid-Tex court expressed particular 
concern that the combination of two 
Commission policies—to consider price 
squeeze only on a case-by-case basis, 
but not to remedy a “regulatory” price 
squeeze even where one is found to 
exist—“comejsj very close to a policy 
against considering the price squeeze 
effects of disparities between state and 
Federal ratemaking policy in either the 
rulemaking or the ratemaking 
context.” 29 The court raised two 
fundamental legal questions (set forth 
and discussed below) respecting the 
potential anticompetitive consequences 
of allowing non-PC/FC CWIP in rate 
base. 

The Commission, in response to the 
court’s questions, requested in Order 
No. 448, additional comments on the 
potential anticompetitive effects of 
allowing non-PC/FC CWIP in rate 
base. 30 As explained more fully below, 
the Commission will consider the price 
squeeze effects of the application of the 
CWIP rule on a case-by-case basis, and 
will also remedy proven price squeezes 
resulting from the application of the 
CWIP rule on a case-by-case basis, 
balancing the benefit to the public 
interest of applying the CWIP rule 
against the benefit to the public interest 
of remedying the price squeeze. 

1. Consideration of Antitrust Polices 

The First question posed by the Mid- 
Tex court is whether the Commission 
generally is ’’obliged to consider the 
potential anti-competitive effects of a 
rule it proposes to adopt through 


**Sec "Addendum to Environmental Assessment 
on Construction Work in Progress Rule.'* * by the 
Energy Information Administration (updated EA). at 
25. The updated EA is attached as Appendix t. The 
updated EA has been filed in the public record in 
Docket No. RM86-6-000 and is available from the 
Commission's Division of Public Information. Room 
1000. 825 North Capitol Street. NE,. Washington. DC 
20426. 

*•773 F.2d at 356. 

30 51 FR 7779-7780. HI FKRC Statutes and 
Regulations (Regulations Preambles) ^ 30.680 at 
30.145-30.147(1986). 


informal rulemaking, or should FERC 
address price squeeze allegations only 
in the context of setting rates within the 
zone of reasonableness?” 31 In carrying 
out its mandate under the Federal Power 
Act, the Commission engages in a 
variety of regulatory activities, including 
promulgating rules. There is little 
explicit language in the Federal Power 
Act concerning what part antitrust 
policies or considerations have in the 
context of the Commission’s regulatory 
activities. In 1973, however, the Supreme 
Court issued two decisions which 
interpreted the “public interest” and 
“unjust,” “unreasonable,” and “unduly 
discriminatory” language contained in 
the Federal Power Act as requiring the 
Commission to evaluate (he antitrust 
ramifications of certain of its regulatory 
activities. The first of these decisions, 
Otter Tail Power v. U.S., 410 U.S. 366. 
reh. denied, 411 U.S. 910 (1973), involved 
a case brought under section 2 of the 
Sherman Act 32 in which Otter Tail 
Power Company (Otter Tail) was 
charged with attempting to prevent 
certain towns from establishing their 
own power systems when Otter Tail’s 
retail franchise had expired by (i) 
refusing to sell power at wholesale to 
proposed municipal systems and (ii) 
refusing to wheel power to such 
systems. The Supreme Court held that 
Otter Tail was not exempt from antitrust 
regulation by virtue of the fact that it 
was a regulated entity under the Federal 
Power Act. The Court interpreted the 
legislative history of the Federal Power 
Act as indicating “an overriding policy 
of maintaining competition to the 
maximum extent possible consistent 
with the public interest.” 33 Likewise, in 
Gulf States Utilities Co. v. FPC, 411 U.S, 
747 (1973). reh. denied, 412 U.S. 944 
(1973). the Supreme Court held that the 
Commission must consider the 
anticompetitive consequences of a 
securities issuance authorized under 
section 204 of the Federal Power Act. 34 
In doing so. the Court indicated that the 
exercise by the Commission of powers 
otherwise within its jurisdiction “clearly 
carries with it the responsibility to 
consider, in appropriate circumstances, 
the anticompetitive effects of regulated 
aspects of interstate utility operations 
pursuant to . . . directives contained in 
sections 205, 206 * # V’ 35 


31 773 F.2d at 351. 

32 "Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire with 
any other person or persons, to monopolize any part 
of the trade or commerce among the several States. 

* * * shall be deemed guilty of a felony * * V* 15 
U.S.C. section 2 (1982). 

33 410 U.S. at 374. 

34 16 U.S.C 824cla)(1982). ‘ 
n *411 U.S. at 759. 
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In 1976, the Supreme court issued its 
opinion in FPC v. Conway. 426 U.S. 271 
(1976). in which it held that the 
Commission, in arriving at a just and 
reasonable rate, must consider customer 
allegations of discrimination and 
anticompetitive effects. The Court cited 
the prohibition in section 205(b) of the 
Federal Power Act against any 
unreasonable difference in rates or 
service with respect to any sale subject 
to Commission jurisdiction, and 
concluded that a jurisdictional sale is 
necessarily implicated in any claim that 
the difference between wholesale and 
retail rates is unreasonable or 
anticompetitive. 

Lower court decisions have also found 
that other regulatory activities of the 
Commission under the Federal Power 
Act require antitrust scrutiny. Citing 
Gulf States, the D.C. Circuit has 
observed that the Commission has an 
obligation under section 203 of the 
Federal Power Act 36 to consider 
antitrust policies in determining whether 
a merger satisfies the “public interest” 
standard. Kansas Power and Light Co., 
554 F.2d 1178 (D.C. Cir. 1977). 

In the context of a challenged 
Commission regulation, the D.C. Circuit 
held that the Commission has a general 
obligation to give reasoned 
consideration to the bearing of antitrust 
policy on matters within its jurisdiction. 
Alabama Power Company v. FPC. 511 F. 
2d 383, 393 (D.C. Cir. 1974). In Alabama 
Power, several electric utilities objected 
to a Federal Power Commission 
regulation concerning collection of fuel 
purchase information, alleging that 
availability of such information to fuel 
suppliers could facilitate 
anticompetitive pricing practices. The 
Commission rejected the objections on 
two grounds; one of which was no 
violation of the Sherman Act had been 
stated. The court affirmed the 
Commission, but noted that the 
petitioners could present a new petition 
for amendment of the regulation, and 
indicated that, in considering such a 
presentation, the Commission has a 
responsibility to consider the antitrust 
ramifications of the regulation. 37 

Finally, we note that in the Mid-Tex 
decision, the court while expressing no 
opinion on the question, observed that 
the policies underlying the Federal 
Power Act may very well require the 
Commission to consider the 
anticompetitive effects of a n//e. 38 


36 16 U.S.C. 824b (1982). 

37 511 F. 2d at 393. 

'* 773 F.2d at 350 n.7 ("FERC’s general policy is 
addressed to situations in which federal ratemaking 
policy, as expressed in a valid FERC rule or 
regulation, differs from state ratemaking policy. 


On the basis of a reading of the 
Federal Power Act and the court 
decisions discussed above, the 
Commission concludes that, in fulfilling 
the Commission’s responsibilities under 
the “public interest” standard embodied 
in the Federal Power Act, 39 the 
Commission is indeed obliged to 
consider the potential anticompetitive 
effects of its regulatory activities 
thereunder. Rulemaking, (like setting 
rates, authorizing securities issuances 
and authorizing mergers) is a regulatory 
activity of the Commission, and the 
Commission concludes that it must 
consider the anticompetitive effects of 
its rules. 40 Nonetheless, the Commission 
believes that it is within the 
Commission’s exclusive discretion to 
decide whether to consider the 
anticompetitive effects of a Commission 
rule at the rulemaking stage or on a 
case-by-case basis as the rule is applied. 
The Commission finds support for this 
belief in the Supreme Court's conclusion 
that “(the Commission! must be free, 
within the limitations imposed by 
pertinent constitutional and statutory 
commands, to devise methods of 
regulation capable of equitably 
reconciling diverse and conflicting 
interests.’’ 41 The Mid-Tex court itself 
also indicated that this decision is 
within the Commission’s discretion: “(ijt 
may well be that FERC’s responsibility 
to ‘encourage competitives forces’ 
compels FERC either to consider the 
potential anticompetitive effects of a 
proposed rule at the rulemaking stage or 
to supply an adequate remedy that 
allows wholesale customers to avoid 
these effects when the rule is applied in 
ratemaking.’’ 42 


This is not inconsistent with the proposition that, in 
promulgating rules and regulations. FF.RC is obliged 
to consider “regulatory" price squeeze effects and 
any other anticompetitive effects the proposed rule 
make |sic| have. Federal policy, as expressed in the 
Federal Power Act. may in fact mandate that FERC 
do so. We express no opinion on that question.") 

See also Northern Natural Gas Co. v. FPC. 399 
F.2d 953. 961 (D.C. Cir. 1968) (“competitive 
considerations are an important element of the 
public interest.") 

40 Quite recently. Congress affirmed the 
importance of antitrust concerns in the area of 
hydroelectric relicensing. The Electric Consumers 
Protection Act of 1986. Pub. L 99-495. amended 
section 10(h) of the Federal Power Act. 16 U.S.C. 
803(h| (1982). to provide that prior to issuing a 
license the commission must condition the license to 
prohibit conduct under the license that would result 
in the contravention of the policies expressed in the 
antitrust laws. 

41 Permian Basin Rate Cases. 390 U.S. 747. 767 
(1968). rah. dented Bass V. FPC. 392 U.S. 917 (1968). 

4 * 773 F.2d at 352 n. 4 (emphasis added). 


In the interim rule, the Commission 
solicited comments as to whether the 
forseeable price squeeze effects of the 
CW1P rule can be quantified in any 
reliable way or whether they are so case 
specific in nature and degree as to 
effectively compel a case-by-case 
analysis. 43 The comments received, as 
well as the Commission’s own 
experience in addressing price squeeze 
allegations, support a conclusion that 
the Commission should examine the 
potential price squeeze effects of the 
CWIP rule on a case-by-case basis. As 
several commenters point out, the 
various states treat CWIP differently 
(See. e.g., EEI I.C. at 8-10). The People of 
the State of California and the 
California Public Utilities Commission 
(California) point out (California I.C. 
Response to Question No. 8) that some 
utilities have larger construction 
programs than others. Moreover the 
differing view's of Southern Company 
Services. Inc. (SCS), EEI (SCS I.C. at 21- 
24 and EEI I.C. at 9-10) and the G&T 
Systems (G&T Systems R.C. at 42-44) 
regarding the nature of competition for 
retail customers and the decision¬ 
making processes of retail customers 
make clear that any analysis of the 
effect of disparate wholesale and retail 
rates upon competition is necessarily 
done on a case-by-case basis. There are 
wide variations in treatment of 
numerous ratemaking issues [e.g., return 
on equity allowances; historic v. future 
test periods; and average v. year-end 
rate base investment allowances) which 
affect the rate (and thus price squeeze 
effect) of any state/Federal CWIP policy 
similarities or differences. 

Consequently, the Commission 
maintains that it would be a futile 
exercise to track state CWIP policies 
without regard to these other 
interrelated cost-of-service policy 
differences that can only be examined 
on a case-by-case basis. 44 

Since other interrelated regulatory 
policy differences affect the magnitude 
of any rate effect of a CWIP policy 
difference, it would be impossible to say 
that the difference between state and 
Federal CWIP policies would in every 
instance be the cause of price squeeze. 
The Commission, at best, is positioned 
to consider accelerated remedial 
procedures in those instances where the 
Commission’s CWIP policy appears to 


43 51 FR 7780. Ill FERC Statutes and Regulations 
(Regulations Preambles) f 30.689 at 30.146 (1986). 

44 In Public Systems FERC 709 F.2d 73.84 (D.C 
Cir. 1983) (Publk Systems U) the court recognized 
that “|t|he Commission decided to deal with price 
squeeze on a case-by-case basis because no single 
rate making principle necessarily creates price 
squeeze." 
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operate to the disadvantage of 
wholesale customers without regard to 
other interrelated state/Federal policy 
differences. Thus, in the final rule, the 
Commission requires a public utility 
applying for rates based on inclusion of 
non-PC/FC CWIP in rate base to include 
in its Filing: (1) The percentage of the 
proposed increase in jurisdictional rate 
level attributable to non-PC/FC CWiP 
and the percentage of non-PC/FC CWIP 
supporting the proposed rate level; and 
(2) the percentage of non-PC/FC CWIP 
permitted by the state or local 
commission supporting the allowed and 
current retail rates of the public utility 
against which the wholesale customers 
compete. 

Based on its experience with filings 
made under Order No. 298. the 
Commission concludes that it is not 
possible to say that the CWIP rule will 
have a generic price squeeze effect; 
especially in view of the fact that most 
states allow at least some CWIP in rate 
base. Rather, any potential price 
squeezes would occur as the CWIP rule 
is applied within the context of 
individual rate filings. Consequently, the 
Commission rejects SCF/s assertion that 
once a determination has been made on 
a national basis that CWIP carries 
benefits to the public interest which 
surpass any anticompetitive effect, the 
Commission should not require utilities 
to defend on a case-by-case basis any 
disparity between wholesale and retail 
rates arising from differing state and 
Federal policies (SEC supplemental 
reply comments (S.R.C.) at 3). The 
Commission does not think it possible in 
this instance to make such a 
determination on a national basis. 

2. Regulatory Price Squeeze 

Another question posed by the court 
Mid-Tex is whether the Commission is 
“obliged to take account—either in 
rulemaking or in setting rates within the 
zone of reasonableness—of a price 
squeeze that is created solely by a 
disparity between the ratemaking 
policies of state regulatory agencies and 
the Commission.” 45 In response to this 
question, the Commission, in Order No. 
448. sought comments regarding the 
implications of Federal policy 
objectives, of a shift to a practice of 
remedying price squeezes attributable to 
a state commission’s failure to allow as 
much CWIP as this Commission permits 
jurisdictional utilities to File in proposed 
rates. 46 Simply restated, the questions 


44 773 F 2d at 381. 

51 FR 77RO. Ill FERC Statutes and Regulations 
I Regulations Preambles) f 30.689 at 30.147 (1980). 


posed by the court and the Commission 
are whether the Commission must 
consider “regulatory” price squeeze and 
if so, must the Commission remedy a 
proven “regulatory” price squeeze? 

The Commission cannot accept the 
view of the United States Department of 
Justice (DOJ) 47 and SCE that the 
Commission is only obliged under 
Conway to take account of “predatory” 
price squeeze (DOJ R.C. at 6, SCE S.R.C. 
at 2-3). As NRECA (NRECA S.R.C. at 3- 
8), the G&T Systems (G&T R.C. at 7) and 
Public Systems (Public Systems R.C. at 
2-3) point out, while Conway involved 
predatory manipulation of pricing, that 
decision does not stand for the 
proposition that an unintentional, yet 
anticompetitive effect may be ignored 
by the Commission. The Supreme 
Court’s conclusion is stated broadly: 
“(TJhe Commission must arrive at a rate 
level deemed by it to be just and 
reasonable, but in doing so it must 
consider the tendered allegations that 
the proposed rates are discriminatory 
and anticompetitive in effect ” 4R 

While Conway did not specifically 
address the question of regulatory price 
squeeze, the Commission’s and the 
courts’ decisions since Conway have 
made clear that predation is not a 
necessary element of a price squeeze 
case brought under the Federal Power 
Act. * * * 4 * ® 


47 DO) did not file initial comments. On July 22, 

1986. GAT Systems filed a motion to strike DO|*s 
reply comments or alternatively, for leave to file 
supplemental reply comments in this proceeding. 

On August 25.1986. the Commission granted an 
extension of time to file supplemental reply 
comments. 51 FR 30886 (1986). 

4 * 426 U.S. at 279 (emphasis added). The court in 
Mid-Tex acknowledged that " Conway. of course, 
arose out of a particular ratemaking proceeding, and 
involved allegations that the wholesale rate 
increase * * * was an attempt by the utility to 
squeeze the customer out of competition.'' 775 F.2d 
at 351 (citation omitted) (emphasis in original). 

4U See Missouri Power A l.ight Company. Opinion 
No. 31. 5 FERC \ 61.086 (1978). offdper curiam sub 
nom . City or Marceline v. FERC. No. 79-1740 (D.C. 
Cir. 1980) (unpublished opinion) {rejecting, as 
inconsistent with the Federal Power Act and 
Conway, the presiding judge's conclusion that price 
squeeze may not be found without a clear showing 
of an intent to discriminate): Commonwealth Edison 
Company. Opinion No. 63. 8 FERC f 81.852 (1979). 
afTd sub nom . Cities of Batavia v. FERC, 672 F.2d 64 
(D.C. Cir. 1982) ("whether the price differential 
resulted from a calculated plan by Com Ed or from 
inaction of the state commission is not material to 
the finding of a price squeeze "); Illinois Cities of 
Bethany v. FERC. 670. F.2d 187.191 (D.C Cir. 1981). 
affirming Central Illinois Public Service Co.. 
Opinion No. 75.10 FERC 161.182 (1980) Ithe 
Commission s jurisdiction to set wholesale rates 
"allowed it to take retail rates into consideration 
where wholesale customers were priced squeezed 
by dint either of the utility company's desire to 
drive out retail customers or of the interplay 

between federally and locally regulated rates.") 


In Pennsylvania Power Co.. Opinion 
No. 157, 21 FERC H 61.313 (1982). the 
Commission found that price 
discrimination did exist as a result of a 
difference in timing of state and Federal 
rate filings. However, the Commission 
declined to remedy the price squeeze, 
because it resulted from a difference in 
state and Federal regulatory policies 
rather than from predatory pricing by 
the utility. The Commission stated that 
while it should “maintain the authority 
and flexibility to do so,” “as a general 
rule.” it should not lower rates to 
remedy differences between 
Commission ratemaking policies and 
procedures and those of a state 
commission. 50 

Boroughs of Ell wood City v. FERC, 

731 F.2d 959 (D.C. Cir. 1984). vacated the 
Commission’s decision in Penn Power 
not to remedy the price squeeze. 
Although it did not speciFically address 
the Commission’s announced “general 
rule” of not remedying “regulatory” 
price squeeze, 51 the court said: 

We are not persuaded that it would 
necessarily be inappropriate to adjust 
wholesale rates downward under those 
circumstances * * \ The Commission's 
statutory duty to ensure that rates are not 
unduly discriminatory' is not so wholly 
subordinate to its duty to set just and 
reasonable rates that it may simply ignore the 
discriminatory effect of state ratemaking 
policies and procedures in setting a 
wholesale rate within the zone of 
reasonableness . 6 * 

In this opinion, the court emphasized 
several points contrary to the position 
advocated by DOJ in its reply 
comments. First, the court noted its 
approval in prior cases of the 
Commission’s view that “intent is 
legally immaterial to whether we can or 
must grant a remedy” in price squeeze 
cases. 53 The court acknowledged that 
”[ijt seems eminently reasonable in the 
price squeeze context to preclude 
lengthy investigations into a utility's 
motives and to focus instead on 
objective criteria.” 54 


•° 21 FFJtC at 81.819-20. 

51 Despite footnote 97 in Order No. 29& 48 FR 
24346 UI FERC Statutes and Regulations 
(Regulations Preambles 1982-1985) ^ 30.455 at 
30.541. and the repeated references in Mid-Tex to 
the Commission's general policy of not remedying 
regulatory price squeezes, it is arguable whether the 
Commission ever had such a policy. In Penn Power. 
the Commission at least hinted that in appropriate 
circumstances it would remedy a proven regulatory 
price squeeze. 

** 731 F.2d at 975 (emphasis in original). 

S3 731 F.2d at 90S. quoting from the Commission s 
decision in Missouri Power A Light Co.. 5 FERC 
1 61.088 a I 81.142 n. 17. 

44 Id. 
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Remedying a proven price squeeze by 
lowering a company’s wholesale rate 
does not constitute a penalty upon a 
utility. Differences between state and 
Federal rate practices and policies (“the 
paradox of dual utility rate regulation”) 
is one of the basic problems the price 
squeeze doctrine was designed to deal 
with . 55 The court held: 

The decision not to ameliorate a proven 
price squeeze ordinarily must be based on 
the Commission’s determination that the 
anticompetitive effect of the price squeeze on 
the wholesale customer/re tail competitor is 
outweighed by the effect of a remedy on the 
utility's financial viability and its ability to 
serve all its customers. 5 ® 

As the court made clear, ”|i)t is 
primarily the effects of the price squeeze 
and its prospective remedy that should 
guide the Commission’s exercise of 
discretion.” 57 The argument of DOJ and 
SCE that the Commission is only 
required to consider and remedy 
“predatory” price squeeze is 
incompatible with this judicial 
declaration of the Commission’s role 
with regard to regulatory price squeeze. 
The Commission understands its 
responsibility, as confirmed by the 
applicable precedents, to be to provide a 
remedy for proven price squeezes, 
absent mitigating circumstances based 
on the Commission’s other public 
interest responsibilities (including those 
set forth in Boroughs of Ellwood), 

It does not follow, as DOJ contends, 
that because the price squeeze doctrine 
is an antitrust concept, this Commission 
should, in price squeeze cases brought 
under the Federal Power Act, apply the 
same standards as are applied in cases 
brought under the antitrust statutes 
(DOJ R.C. at 7). While it has been 
observed that the basic goal of direct 
governmental regulation through 
administrative bodies and the goal of 
indirect governmental regulation in the 
form of antitrust law is the same—to 
achieve the most efficient allocation of 
resources possible 58 —the Federal 
Power Act and the antitrust statutes 
approach this goal differently. The 
Federal Power Act is ultimately 
concerned with the justness and 
reasonableness of utility rates, including 
the anticompetitive effect of utility rates. 
See Conway, 426 U.S. at 279. The 
antitrust statutes, on the other hand, are 
aimed essentially at preventing and 
penalizing anticompetitive behavior in 
order to promote competition, as 
illustrated by the power to award treble 


55 731 F. 2 d at 978. 

48 731 F. 2 d at 979. 

47 731 F. 2 d at 979 (emphasis in original). 

58 See Northern Natural Gas Co. v. FPC. 399 F. 2 d 
at 959. 


damages to successful complainants 
suing under antitrust laws and to impose 
criminal penalties. 

Relevant case law and Commission 
decisions indicate that the scope of 
Commission review of allegations of 
anticompetitive effect is different than 
that of a court in a civil antitrust case. 

As the Commission emphasized in 
Florida Power & Light: 

In evaluating the anticompetitive effects of 
a proposed rate change and in making 
findings with respect thereto, we do not make 
findings that violations of the antitrust laws 
have occurred. Instead, it is our obb'gation to 
evaluate the public policies expressed in 
Federal antitrust laws and to reflect those 
policies in the conduct of our responsibilities 
under the Federal Power Act . 59 

In addition to pursuing price squeeze 
allegations within the context of a rate 
case before the Commission, wholesale 
customers may, and indeed have, raised 
the issue within the context of a 
conventional antitrust action against the 
utility. 60 

In City of Kirkwood v. Union Electric, 
for example, a municipality alleged 
violations of sections 1 61 and 2 of the 
Sherman Act. and section 2(a) of the 
Clayton Act, as amended by the 
Robinson-Patman Act. 62 The court held, 
inter alia, that this Commission and the 
Missouri Public Service Commission 
(PSC) did not have exclusive jurisdiction 
over the municipality’s price squeeze 
allegations. 63 The court further 


48 8 FERC 1 61.121 at 81.449 (1379| (footnote 
omitted) (emphasis in original). 

80 See City of Mishawaka v. American Electric 
Power Company. 616 F. 2 d 976 (7th Cir. 1980). cert, 
denied 449 U.S. 1096. reh. denied. 450 U.S. 960 
(1981); City of Groton v. Connecticut Light & Power 
Co. 662 F. 2 d 921 ( 2 d Cir. 1981); and City of 
Kirkwood v. Union Electric. 671 F. 2 d 1173 ( 8 th Cir. 
1982). cert, dented. 450 U.S. 1170 (1963). 

81 "Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restrain! of 
trade or commerce among the several States, or 
with foreign nations, is declared to be illegal.’* 15 
U.S.C. 1 (1982). 

8 * “It shall be unlawful for any person engaged in 
commerce, in the course of such commerce either 
directly or indirectly, to discriminate in price 
between different purchasers or commodities of like 
grade and quality, where either or any of the 
purchases involved in such discrimination are in 
commerce, where such commodities are sold for 
use. consumption, or resale within the United Stales 

* * * and where the effect of such discrimination 
may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the 
benefit of such discrimination, or with customers of 
either of them • • • . M 15 U.S.C. section 13(a) 

(1982). 

63 671 F. 2 d at 1178 ( ’Enforcing the antitrust laws 
is not the FERC’s paramount objective * * 4 .“): see 
also. Missouri Power & Light 5 FERC at 61.141 
(‘‘The implementation of the policies underlying the 
antitrust laws cannot become the paramount goal of 
this Commission 4 4 * 


recognized the different concerns of the 
Commission in enforcing the Federal 
Power Act and those charged with 
enforcing the antitrust statutes: 

[cjourts may consider a price squeeze 
claim without infringing on the regulatory 
jurisdiction of the FERC and PSC. because 
the question is not whether the rates 
themselves are anticompetitive, but whether 
the defendant utility acted illegally in 
proposing a certain anticompetitive 
combination of rates .®’ 1 

The Commission therefore, disagrees 
with DOJ’s argument that the 
Commission should apply standards 
used in antitrust cases to price squeeze 
proceedings before the Commission. 
Predatory intent, while an important 
aspect of violations of the antitrust laws, 
is not the standard to be applied in 
proceedings under the Federal Power 
Act. 

In Order No. 448, the Commission 
requested comments as to whether the 
disparities between Federal and state 
regulation tend to balance out so that 
the rate treatment of one issue, such as 
CWIP, is likely to offset the rate effects 
of all other rules dealing with other 
regulatory issues. 65 Several commenters 
argued that it is impossible to give a 
general answer as there are several 
areas of potential difference in Federal 
and State rate treatments (see. e.g.. NEP 
l.C. at 17 and Carolina Power & Light 
Company, et al .* 6 (CPL) l.C. at 34). In 
addition to the aforementioned test 
period timing differences, rate base 
averaging techniques and return on 
equity determination differences, other 
methodological differences which may 
counteract or exacerbate the presence 
or absence of CWIP in rate base include 
income tax normalization of those non- 
CWIP related tax expense items not 
mandated by the Federal income tax 
statutes and regulations, and the 
absence of return allowance on prudent 
expenditures for cancelled construction 
projects. In Public Systems II, the court 
acknowledged that “|i]t is possible that 
the divergent (State/Federal) policies 
have offsetting effects that minimize or 
eliminate any rate disparity otherwise 
created by conflicting [tax] 
normalization practices. Therefore, price 
squeeze can be shown to exist only by 
examining the circumstances in a 
particular rate proceeding.” 67 The 


•« 671 F. 2 d at 1179. 

84 51 KR 7780. Ill FERC Statutes and Regulations 
(Regulations Preambles) f 30.689 at 30,147. 

88 Carolina Power & Light Company. 
Monongahela Power Company. Oklahoma Cas and 
Electric Company, Potomac Edison Company. 
Virginia Electric and Power Company, and West 
Penn Power Company jointly submitted comments 
87 709 F.2d at 84. 
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Commission believes that this analysis 
is equally valid with respect to the 
application of the CWIP rule. 

The Commission also solicited 
comments as to how a policy of 
remedying regulatory price squeeze 
would affect the price signal rationale 
for allowing CWIP.® 8 The Commission 
is persuaded by the arguments of 
Allegheny (Allegheny LC. at 73} and the 
lOUs [see, e.g.. EEI LC at 19-20) that 
price signals would be less accurate 
under such policy. Rates including CWIP 
in rate base send accurate price signals, 
as they reflect the actual pay-as-you-go 
environment in which a utility must 
operate. To the extent that these rates 
are reduced to remedy a CWIP-induced 
regulatory price squeeze, the accuracy 
of the price signal would be 
correspondingly reduced. 

The Commission first concludes, 
therefore, that it is obliged to take 
account—in both rulemaking and setting 
rates within the zone of 
reasonableness—of a price squeeze 
created solely by a disparity between 
the ratemaking policies of State 
regulatory agencies and the 
Commission. The Commission believes 
that this is consistent with the Supreme 
Court’s finding in Conway that the 
Commission must consider allegations 
that proposed rates are discriminatory 
and anticompetitive in effect . 

However, in deciding whether to 
remedy a proven “regulatory” price 
squeeze, the Commission will, on a 
case-by-case basis, balance the benefit 
to the public interest of remedying the 
price squeeze against the benefit to the 
public interest of applying Commission 
regulatory policies—such as those 
underlying the CWIP rule. The 
Commission is persuaded by Public 
Systems’ argument that, because the 
Commission must balance CWIP 
benefits against any potential 
competitive injury, there can be no 
general principle that the Commission 
ought not to remedy regulatory price 
squeeze (Public Systems S.R.C. at 7). 

As the Commission has explained 
previously, the promulgation of the 
Order No. 298 CWIP rule was intended 
to address specific public interest 
objectives: (1) Mitigation of any bias 
against the construction of new 
generating facilities; (2) providing for 
electric rates to more accurately reflect 
the costs of future service, allowing the 
need for new facilities to be tested, so 
far as possible, by the marketplace; and 
(3) furthering the goal of rate stability by 
providing for more gradual increase in 


°* 51 FR. 7780. Ill FERC Sid lutes and Regulations 
(Regulations Preambles! | 30,689 at 30.147. 


electric rates to consumers. 69 The court 
in Mid-Tex accepted the first two 
objectives as valid, and noted that the 
Federal Power Act gives the 
Commission discretion to give at least 
some weight to the third objective. 70 
Therefore, in future rate cases in which 
it is alleged and proved that differing 
State and Commission CWIP policies 
give rise to a price squeeze, the 
Commission shall, as suggested by 
Public Systems (Public Systems S.R.C. at 
7), balance the benefit to the public 
interest of remedying the price squeeze 
against the benefit to the public interest 
of application of the CWIP rule. The 
Commission could, for example, 
examine on a case-by-case basis the 
validity of Allegheny’s assertion 
(Allegheny I.C. at 73) that the purported 
disadvantages of dampening the 
accuracy of the price signal by 
remedying a CWIP-induced price 
squeeze is outweighed by CWIP's 
adverse effect on competition, as well as 
DOJ’s assertion (DOJ R.C. at 11-12) that 
the harm to retail competition by a 
CWIP-induced price squeeze is 
outweighed by the savings in capital 
financing costs generated by CWIP. In 
making its determination, the 
Commission would consider the 
magnitude of the anticompetitive effect 
which resulted from the regulatory price 
squeeze, and if in the Commission’s 
view, the public interest in a particular 
case is best served by remedying the 
price squeeze, the Commission will 
provide an appropriate remedy, as 
discussed below. Conversely, if the 
Commission finds that the public 
interest is be9t served by application of 
the CWIP rule, the Commission will 
decline to remedy a portion or all of the 
proven CWIP-induced price squeeze in 
that particular case. The Commission 
considers the approach adopted in this 
rule to be fundamentally different from 
that which the court found wanting in 
the Mid-Tex opinion. 

The Commission believes this policy 
to be consistent with the Commission’s 
responsibilities under the Federal Power 
Act and the Supreme Court's 
interpretation that the legislative history 
of the Federal Power Act requires the 
Commission to maintain competition "to 
the maximum extent possible consistent 
with the public interest." 71 Competition 


•* 48 FR. 24329. Ill FERC Statutes and Regulations 
(Regulations Preambles 1982-1985) ^ 30.455 at 30.497 
(1983). 

70 773 F.2d at 345. 

71 .Otter Tail. 410 U.S. at 374 (emphasis added). 
See also Northern Natural Gas Co. v. FPC. 399 F.2d 
at 961 (“the agencies * * * can and do approve 
actions which violate antitrust policies where other 
economic, social and political considerations are 


is but one of many factors which the 
Commission must take into account in 
determining the public interest. As the 
Commission said in Missouri Power Fr 
Light: 

It is the task of this Commission to 
reconcile various public policy objectives in 
the course of executing its regulatory 
responsibilities. Procompetitive 
considerations, as well as adequacy of 
service, reliability, financial integrity and 
other regulatory goals, as well as the 
exigencies of the dual system of regulation of 
the electric power industry, must be balanced 
in setting rates. The regulatory objectives 
sometimes may be partially in conflict with 
each other and the Commission s duty is to 
find a reasonable balance among these 
objectives. This exercise is. in our opinion, 
the essence of sound and effective 
ratemaking policy. 72 

In that opinion, the Commission also 
observed that “[i]n carrying out its 
responsibility to set just and reasonable 
rates for public utilities, the Commission 
must determine what is in the public 
interest. Such a determination may 
involve considerations which outweigh 
the anticompetitive effect of a particular 
filing.” 73 

The Commission also believes that 
this policy is entirely consistent with the 
D.C. Circuit’s interpretation in Boroughs 
of Ellwood as to how the Commission 
should exercise discretion in price 
squeeze cases: “(I]t is primarily the 
effects of the price squeeze and its 
prospective remedy that should guide 
the Commission’s exercise of 
discretion.” 74 

Finally, the Commission believes this 
policy to be consistent with the Supreme 
Court’s decision in Federal Maritime 
Commission v. Svenska Amerika Linien. 
390 U.S. 238, 245-46 (1968), which upheld 
a similar approach to harmonizing 
regulatory policies with the antitrust 
statutes: “once an antitrust violation is 
established, this alone will normally 
constitute substantial evidence that the 
agreement is ’contrary to the public 
interest’, unless other evidence in the 
record fairly detracts from the weight of 
this factor.” 

The Commission shares the concern 
of those commenters who argue that a 
general policy of remedying CWIP- 
induced regulatory price squeeze could 
well result in an abandonment of the 
Commission’s authority to set 
ratemaking policy and transfer such 
authority to the individual states (see. 


found to be of overriding importance.” (footnote 
omitted)). 

7 * 5 FERC at 61.141. 

73 Id. 

74 731 F.2d at 979 (emphasis in original) (emphasis 
added). 
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eg.. DOJ R.C. at 13-15 and SCE S.R.C. at 
4-5). It must be kept in mind that the 
state and other regulatory authorities 
may be charged with differing statutory 
mandates. The Commission reiterates 
that: 

The Commission must exercise 
independent judgment in all matters assigned 
to it by statute. By deferring to the disparate 
CW1P policies of the states, the Commission 
mission might be viewed as having abdicated 
its responsibility. The significance and 
impact of deference to state policy would 
vary dramatically from state to state. 75 

The Commission believes that the policy 
of remedying CWIP-related regulatory 
price squeeze on a case-by-case basis, 
announced today, is the best way of 
fulfilling its responsibility to maintain 
competition and. at the same time, 
maintaining to the greatest possible 
extent pursuit of the Commission’s other 
policy mandates and objectives. 

Beyond the procedures adopted at the 
suspension stage, (see section III. D.) the 
Commission’s existing price squeeze 
procedures are sufficient to identify and 
correct instances of regulatory price 
squeeze which may result from the 
CWIP rule. These procedures are 
addressed in Arkansas Power & Light 
Co., 8 FERC H 61,131 (1979). In most 
instances, the Commission has phased 
the hearings in proceedings involving 
price squeeze allegations, considering 
cost of service issues first, to determine 
the just and reasonable rate but for price 
squeeze, and then proceeding to a Phase 
II hearing if the wholesale customers 
can establish a prima facie case of price 
squeeze. 76 However, the Commission 


75 48 FR 24348. Ill FERC Statutes and Regulations 
(Regulations Preambles 1982-1985) f 30.455 at 

30 . 527 . 

Tfl Section 2.17 of the Commission's regulations. 

18 CFR 2.17 (1986). provides guidelines for 
establishing a prima facie case of price squeeze. 

The party alleging price squeeze must show: (1) 
Specification of the Tiling utility’s retail rate 
schedules with which the wholesale customer is 
unable to compete due to purchased power costs; 

( 2 ) a showing that a competitive situation exists in 
that the wholesale customer competes In the same 
market as the filing utility; (3) a showing that the 
retail rates are lower than the proposed wholesale 
rates for comparable service: (4) the wholesale 
customer’s prospective rate for comparable retail 
service, i.e. the rate necessary to recover bulk 
power costs (at the proposed whulesale rate) and 
distribution costs: and (5) an indication of the 
reduction in the wholesale rate necessary to 
eliminate the price squeeze alleged. Section 2.17 
further states that the burden of proof (i.e. the risk 
of nonpersuasion) to rebut the allegations of price 
squeeze and to justify the proposed rates are on the 
utility proposing the rates under section 205(e) of 
the Federal Power Act. In Southern California 
Edison Company. Opinion No. 62. 8 FERC J 81.198 
(1979). reh. denied in part and granted in part. 10 
FERC |61.260 (1980). affd sub nom. Cities of 
Anaheim v. FERC. 669 F 2d 799 (D.C. Cir. 1981). the 
Commission eliminated the necessity of showing the 
fourth element of the prima facie case (the 


has retained authority to determine 
whether or not to proceed with Phase 
II , 77 and as indicated in the interim rule, 
the Commission may. in unusual 
circumstances, consider modifying the 
normal phasing procedures. 

3. Remedy for Regulatory Price Squeeze 

In Order No. 448, the Commission 
requested comments regarding 
appropriate remedies for a proven 
“CWIP-related regulatory price 
squeeze.” While several remedies were 
proposed, the Commission believes that 
the two which have merit are (1) 
reducing the return on equity to the 
lower end of the zone of reasonableness, 
and (2) excluding part or all of non-PC/ 
FC CWIP from rate base to the extent 
needed to eliminate the price squeeze. 

In Conway, the Supreme Court said 
that the Commission could remedy price 
squeeze by adjusting the wholesale rate 
so as to place it in the lower range of the 
“zone of reasonableness/’ 78 Court 
decisions since Conway indicate that, in 
remedying a proven price squeeze by 
lowering a utility’s rate of return, the 
Commission is limited to placing the 
rate at the lower end of the “zone of 
reasonableness." 79 The court in 
Boroughs of El I wood acknowledged, as 
Boston Edison points out (I.C. at 17), this 
limit on the Commission’s remedial 
discretion “may sometimes leave 
unremedied and unremediable a degree 
of price discrimination." 80 However, 
the Commission again emphasizes that 
the Commission’s mandate undar the 
Federal Power Act, as interpreted in 
Conway , is to maintain competition to 
the maximum exient possible consistent 
with the public interest. 

In this regard, the Commission 
requested in Order No. 448 comments 
regarding the potential effect of a 
Commission policy of remedying 
regulatory price squeeze on (1) capital 
investment in the electric industry, and 
(2) the utilities’ cost of capital. 81 

The Commission agrees with NEP 
(NEP I.C. at 18) that the impact of such a 
policy on cost of capital and capital 
investment depends on the remedy 
adopted, and believes that remedying a 
proven price squeeze by lowering the 
rate of return to the lower end of the 


wholesale customer’s prospective rate for 
comparable retail service). 

77 See Kansas Gas & Electric Co.. Opinion Nos. 80 
and 80-A, 10 FERC f 61.243 (1980) and 17 FERC 
1161.180(1981). 

79 426 U.S. at279: 

79 See Cities of Batavia. 672. F.2d at 90 n.52; 
Illinois Cities of Bethany. 670 F.2d at 191; and 
Boroughs of Ellwood. 731 F.2d at 794 n.24. 

90 731 F 2d at 974. 

51 FR. 7780. FERC Statutes and Regulations 
(Regulations Preambles) | 30.689 at 30.147. 


zone of reasonableness would not 
necessarily adversely affect either 
capital investment in the industry or 
utilities’ cost of capital. To the extent 
that the Commission after a Phase II 
hearing, remedies a proven price 
squeeze by adjusting the rate of return 
within the zone of reasonableness, the 
Commission ordinarily would be 
providing sufficient revenue for 
operating and capital costs and to 
attract investment . 82 However, if the 
Commission determines in a particular 
case that a proven price squeeze 
requires lowering the rate to the lower 
end of the zone of reasonableness, this 
determination may well outweigh any 
potential harm to capital investment or 
the utility’s cost of capital. 

In Order No. 144, the Commission also 
recognized that the disparate use of tax 
normalization and flow-through in 
deriving wholesale and retail rates may 
contribute to undue discrimination and 
price squeeze, and that if this were 
found in individual cases, “the 
Commission may consider the denial of 
normalization as one of the remedies for 
reducing or eliminating the 
discrimination." 83 
Adjustments to rate base (or tax 
recovery mechanisms) may be an 
appropriate remedy for price squeeze, 
particularly if the differences between 
state and Federal ratemaking policies on 
these issues are the principal cause of 
the price squeeze. Such remedies may 
be permissible instead of, or in addition 
to. a downward adjustment to the 
allowable return on equity. Thus, the 
Commission may also consider, in 
appropriate cases, excluding all or a 
portion of non-PC/FC CWIP from rate 
base as remedy for a proven price 
squeeze caused by differences between 
Federal and state treatment of CWIP. 

Finally, the Commission rejects Public 
Systems’ suggestion (Public Systems I.C, 
at 44) that the Commission take account 
of predatory intent in fashioning a 
remedy, as the Commission previously 
has made clear that intent is irrelevant 
for purposes of remedying a proven 
price squeeze pursuant to the Federal 
Power Act. 84 


**See Permian Basin Rate Cases. 390 U.S. 747,771 
(1968). 

93 FERC Statutes and Regulations (Regulations 
Preambles 1977-1981) H 30.254 at 31.542 (1981), reh'g 
denied. Order No. 144-A, FERC Statutes and 
Regulations (Regulations Preambles 1982-1985) 

1 30.340 (1982). affd. Public Systems v. FERC. 709 
F.2d at 84 (D.C. Cir. 1983). 

94 Missouri Power & Light Company. 5 FERC at 
61.140 ( “Nor will the Commission examine intent in 
determining how to correct any undue 
discrimination which may be found to exist.”). Ol 
course, the Commission is not precluded from 

Continued 
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C. Double Whammy 

1. Double Whammy Policy Generally 

Regarding the objection that 
wholesale customers could be hampered 
by the CWIP rule in their own efforts to 
build generating facilities, or engage in 
joint ventures with utilities or other 
distributors, the Mid-Tex court said “in 
view of our decision to remand on the 
price squeeze issue, we think it clear 
that, on remand, FERC must also 
reconsider its treatment of potential 
‘double whammy' effects." 85 The court 
said the question is the same as with the 
price squeeze issue: “whether and to 
what extent FERC must consider those 
effects in the course of rulemaking as 
well as ratemaking." 773 F.2d at 358 
(emphasis in original). The court said 
further: 

FERC offered no explanation for its refusal 
to consider “double whammy” as an 
objection to its CWIP policy rather than as a 
defense to its application * * * . As Public 
Systems correctly says, FERC simply never 
“examin[ed| the competitive forces at work 
in the bulk power market." Brief for Public 
Systems at 34. While it is open to FERC on 
remand to explain why an assessment of 
prevailing market conditions is infeasible or 
unnecessary, we cannot uphold FERCs 
altogether cursory treatment of "double 
whammy" effects. 86 

The court also identified as questions 
for the remand the “imposition of the 
burden of going forward with issues of 
allocating ‘responsibility’ for a utility's 
decision to build a plant on the utility’s 
customers ” and “what kind of 
‘responsibility’ is decisive." 87 In 
addition, the court criticized what is 
considered to be an “all-or-nothing” 
approach by the Commission to relief 
from double whammy, i.e., the 
wholesale customer would apparently 
not be able to avoid any portion of its 
CWIP liability even if it could show that 
its load played a disproportionately 
small role in the utility’s decision to 
build and that it would take only a 
disproportionately small share of power 
from the new facility in relation to its 
current share of the utility’s power. 88 


referring any apparent violations of the antitrust 
laws to DO| or other enforcement agencies for 
appropriate action under the antitrust laws. 

1,5 773 F.2d at 358. The court also rejected a 
proposal to require joint ventures as an alternative 
to CWIP. but required the Commission to address— 
as an objection to the CWIP rule itself—the 
argument that allowing CWIP will reduce the 
incentives for utilities to voluntarily enter into joint 
ventures, hi. at 361. 

• 6 773 F.2d at 359. 

• 7 773 F.2d at 359 (emphasis in original). 

•• hi 


The court also focused on the question 
of the utilities’ obligation to serve. The 
court said, “itjhe weight that can 
reasonably be attached to that 
obligation, therefore, obviously depends 
on the content of the ‘public interest* 
exception, as to which FERC has left us 
altogether uniformed." 89 

In Order No. 448, the Commission 
stated that it appeared that most utilities 
requesting CWIP allocate the CWIP on 
the same basis as public utilities 
allocate other rate base items, Le., 
rations reflecting expected test period 
service levels. The Commission stated 
that test period allocation ratios may 
not exactly reflect the anticipated 
changes in the wholesale customer’s and 
system loads that will actually occur 
during the period the facilities for which 
CWIP is requested are expected to be in 
service. The Commission solicited 
comments concerning whether the utility 
should employ forward looking 
allocation ratios to allocate CWIP in 
cases where a customer establishes that 
its own construction program will make 
it increasingly independent of its current 
supplier. Forward looking ratios would 
be based on projections or estimates 
which look beyond the test year. The 
Commission stated that this practice 
may better reflect a customer’s 
anticipated relative use of the facility for 
which CWIP is requested. The 
Commission asked for comments 
concerning whether the customer should 
have to make a threshold showing to 
trigger the use of the forward looking 
ratio, and how far forward should such 
a ratio look. 90 

The Commission stated in Order No. 
448 that it would attempt to identify 
double whammy situations in individual 
cases and to provide a remedy where 
warranted. 91 The interim rule provided 
that where the utility, on the basis of 
experience or advance communications, 
should reasonably anticipate CWIP- 
related double whammy objections by 
one or more customers, the Commission 
would require the utility to address 
these matters in its filing and to suggest 
mitigative measures. The interim rule 
also required the rate applicant to make 
a positive demonstration that the 
customer’s demand was a significant 
factor in the utility’s decision to build 
the facilities included as non-PC/FC 
CWIP, or other justification for 
assessing against the customer the 


•• id 

B0 51 FR 7780-81. FERC Statutes und Regulations 
(Regulations Preambles 1982-1985). J 30.689 at 
30.147-48. 

*' 51 FR 7778. FERC Statutes and Regulations 
(Regulations Preambles 1982-1985). f 30.689 at 
30.143. 


particular allocated share of 
construction costs. That requirement 
reversed the initial burden of going 
forward with evidence on this issue, 
which was of specific concern to the 
Mid-Tex court. 92 

The cooperatives and municipals 
supported a case-by-case approach if 
the Commission determines to allow 
non-PC/FC CWIP in rate base. They 
believed that the appropriate remedy 
would depend on the individual facts 
and circumstances of each case. These 
commenters generally favor 
modification of the 50% cap to the extent 
necessary to remedy instances of CWIP- 
related price squeeze or double 
whammy. 

Allegheny would require a showing of 
need by the utility before allowing the 
utility to include non-PC/FC CWIP in 
rate base. Once need is shown, the level 
of CWIP would be modified as 
necessary to remedy price squeeze or 
double whammy. Allegheny I.C. at 56- 
57. 

Public Systems, a collection of 
municipal and customer-owned electric 
systems, asserted that the Commission 
presently provides no timely price 
squeeze relief. Public Systems 
contended that the absence of effective 
case-by-case relief requires that price 
squeeze be considered generically. 
Public Systems would not allow non- 
PC/FC CWIP in rate base, absent 
unusual circumstances. Public Systems 
I.C. at 4. 

California stated that it generally does 
not allow CWIP. California said that the 
Commission's CWIP rule may achieve 
significant price squeeze effects 
depending on the facts of the situation, 
but that it is impossible to quantify 
these effects. It added that California 
recognizes an exception to its general 
disallowance of CWIP for severe 
financial difficulty and that California 
recognizes risk in rate of return 
calculations. California I.C. at 1. 

The Commission rejects those 
proposals by customers and California 
that would disallow CWIP absent a 
showing of need, severe financial 
difficulty, or unusual circumstances. 
Their approaches would, in effect, 
reverse the presumption in favor of 
allowing CWIP in rate base. As stated in 
Order No. 448. the Commission did not 
intend to revisit its decision to allow up 
to 50% of non-PC/FC CWIP in rate 
base. 93 Public Citizen Critical Mass 


•* id. 

51 FR 7775. FERC Statutes and Regulations 
(Regulations Preambles) J 30.689 at 30.142. 
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Energy Project’s (Public Citizen) 
proposal to track the State regulatory 
CWIP treatment 94 is not appropriate for 
remedying double whammy, because 
double whammy is not dependent upon 
the existence of disparities between 
state and Federal CWIP treatments for a 
utility applicant’s retail and wholesale 
rates. Double whammy i 9 dependent 
upon the existence of a customer’s 
alternative power supply program. 

The Commission also rejects the 
argument by several lOUs that it should 
evaluate all ratemaking policies rather 
than single out CWIP as requiring 
adjustment to remedy double 
whammy. 96 Unlike price squeeze, 
double whammy by definition involves 
CWIP payments to the wholesale 
supplier for a potentially redundant 
power supply. This is a CWIP allocation 
matter, not a CWIP policy matter. 
Accordingly, the Commission believes 
that the appropriate remedy for double 
whammy must generally involve 
adjustment of the allocation of CWIP as 
required by the final rule. 

None of the commenters supported a 
generic reduction of the 50% cap as a 
remedy for double whammy. See . e.g 
Allegheny I.C. at 56-57; NRECA I.C. at 
18—19: NEP I.C. at 7-8; and Electric 
Utilities I.C. at 10. The Commission 
agrees with the commenters that a fixed 
generic reduction would produce CWIP 
levels that were too high or too low, 
since such a reduction would not be 
tailored to the double whammy effect in 
a particular case caused by a portion or 
all of an applicant’s construction 
program. 

By itself, CWIP in rate base does not 
lead to double whammy for assured 
supply customers. Rather, double 
whammy is caused by the allocation of 
CWIP which does not accurately reflect 
anticipated future requirements of 
customers which have embarked upon 
obtaining alternative supplies. 

Customers may pursue alternative 
capacity and energy supplies through 
either their own construction programs 
or contracts with other wholesale 
suppliers. Order No. 448 recognized that 
in a double whammy situation, the 
wholesale customer may be supporting 
not only its own construction program 
but an essentially redundant 
construction program of its wholesale 
supplier. 96 Since the wholesale 


• 4 Public Citizen I.C. at 1-2. 

9& See, e.g.. Potomac Electric Power Company 
(Ptpco) l.C at 11; CPL I.C. at 2, 15-16: and 
Cincinnati Gas A Electric Company (CGAE) l.C. at 
ii-iii, 

¥ *51 FR 7778, FERC Statutes ami Regulations 
(Regulations Preambles) 30.689 at 30.147 (footnote 
omitted). 


customer may be in competition in the 
retail market with its wholesale 
supplier, the wholesale customer could 
be put at a competitive disadvantage by 
in essence paying for the future capacity 
of its competitors through the proposed 
allocation of CWIP. i.e. t capacity that it 
does not intend to rely upon. The 
Commission believes that double 
whammy can be prevented by requiring 
the CWIP applicant to allocate CWIP 
based on the utility’s anticipation of 
customers’ use of the system over the 
life of the CWIP project. 

In further support of the use of 
forward looking allocation ratios, the 
Commission notes that none of the 
comments to the interim rule opposed 
this approach conceptually. However, 
there was disagreement in the comments 
concerning whether the customer should 
be required to make a threshold showing 
to trigger the use of forward looking 
ratios, or whether the burden should rest 
with the utility to develop and file 
forward looking allocation ratios. 97 

The Commission rejects Electric 
Utilities’ proposal that the customer 
show that it will never use the facility. 
Electric Utilities I.C. at 40-^2. Given the 
potential for unforeseen difficulties with 
obtaining future supplies, or that the 
wholesale customer will reduce its 
reliance on the supplier in phases, such 
a guarantee would not be useful. See 
G&T Systems R.C. at 35. UP&L offers no 
support for its proposal which would 
apparently apply the imminent, 
irreparable harm standard, which had to 
be met under the interim rule in order 
for the wholesale customer to request 
preliminary CWIP relief at the 
suspension stage of a rate proceeding, to 
all double whammy allegations. UP&L 
I.C. at 25. 

It was undisputed by the commenters 
that the accuracy of forward looking 
projections decreases the farther out the 
projections extend, because it is 
increasingly speculative to predict 
future circumstances the farther out one 
attempts to predict. See, e.g., Public 
Systems I.C. at 45-46 and EE1 I.C. at 23. 
However, Boston Edison Company, et 
a/. 98 argued; 

This, however, should not be a deterrent. 
Since the power supplier and its wholesale 
customers must deal in projections for long 
periods in making power supply decisions, 
the Commission should not shirk from 


91 See. e.g.. MEDG I.C. at 12; Allegheny I.C. at 75- 
7b; GAT Systems l.C. at 94; NRECA I.C. at 54-56; EEI 
I.C. at 21-22; NF.P I.C. at 22-23: UPAL I.C. at 24-25: 
and CPL l.C. at 43-44. 

•• Boston Edison Company. El Paso Electric 
Company. Florida Power Corporation. Montaup 
Electric Company. Northern States Power Company, 
and Wisconsin Electric Power Company 
(collectively. Boston Edison) Bled joint comments. 


dealing in such projections for purposes of 
deciding the economic consequences of such 
decisions. (Boston Edison I.C. at 21). 

Even some commenters favoring life- 
cycle projections acknowledged that 
preparing such projections could be 
burdensome. Allegheny I.C. at 77 and 
NRECA I.C. at 57-58. However, the G&T 
Systems and Allegheny argued that the 
extra burden of using forward looking 
allocation ratios on utilities would not 
be significant, because utilities routinely 
forecast load growth and energy 9 ales 
10-20 years beyond a future test year. 
G&T Systems I.C. at 95 and Allegheny 
I.C. at 77. Further, Electric Utilities said 
that if a utility may utilize projections 
prepared for other purposes, the use of 
such projections for allocation of CWIP 
is not particularly burdensome. Electric 
Utilities I.C. at 43. 

The Commission does not believe that 
it would be appropriate to adopt 
proposals for short or intermediate term 
projections, i.e. t the test year, 99 the date 
the CWIP-related facility commences 
operation. 100 2 years 101 or even 15 
years. 102 Under those approaches, the 
projection may not extend far enough to 
capture representative and future 
changes in the customer’s power supply 
sources. For example, many large CWIP 
projects now in process or that will be 
initiated [i.e. nuclear and coal fired 
generating units) will not go on-line until 
a 13-17 year construction period is 
completed. At the same time, a 
customer's plans for alternative power 
supply may essentially call for (1) short 
but sustained use, (2) no use, or (3) 
gradually increasing or decreasing use 
of the utility’s production and/or 
transmission system, and hence, 
differing utilization of particular CWIP 
projects depending upon their respective 
in-service dates. 

For some projects, even a 15-year 
period may cover only the construction 
period which is not relevant. Even if a 
customer plans to leave the system 
completely during the 15-year period, 
the use of a 15-year average will 
allocate a portion of CWIP projects to a 
customer’s rate base that the customer 
will never use. Consequently, a 15-year 
average method may not be any more 
effective than the test period approach 
for reflecting the customer’s use of a 
project. The result could be 
overcompensation by the customer, 
because when the customer goes off of 
the system it would not be receiving one 


•• See. e.g.. UPAL I.C. at 27 and CCAE l.C. at 13. 
100 CPL I.C. at 49 and Electric Utilities I.C. at 45. 
10 ' Potomac Electric Power Company (Pepco) l.C. 
at 34. 

,0 * NEP l.C at 24-25. 
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of the benefits of CWIP, i.e., reduced 
AFUDC. which is realized over the life 
of the plant. See Allegheny R.C. at 60- 
61. Boston Edison and EEI proposed that 
if the customer is removing its total load, 
the allocation ratios should extend up to 
the point where the customer changes 
over to its new supply source. If the 
customer is removing only part of its 
load, there may be a need for longer- 
term projections. They contended that 
the longer the period of the projections, 
the less reliable the projections are 
likely to be. Boston Edison l.C. at 21 and 
EEI l.C. at 23. 

The final rule requires all CWIP 
applicants to employ for each CWIP 
project included in wholesale rate base 
forward looking allocation ratios that 
represent the average annual use a 
customer is anticipated to make of the 
utility’s system over the life of each test 
period CWIP project. The Commission 
agrees with the cooperative and 
municipal commenters that the life-cycle 
approach offers the greatest potential 
for capturing the anticipated service-life 
use of each CWIP project. 

A desirable characteristic of the life- 
cycle method is the individual future 
ratio for each project which recognizes 
the fact that customers may continue to 
fully utilize the transmission projects 
and make differing use of some 
generation projects. Further, regardless 
of customer plans for reliance on system 
power supply, wholesale customer and 
system load growth rates may vary from 
that reflected in a fixed-term [i.e., less 
than life-cycle] average ratio 
methodology, thereby adversely 
affecting the allocation of CWIP. The 
life-cycle method accounts for this 
factor as well. 

The Commission believes that 
inclusion of life-cycle forward looking 
allocation ratios with all CW'IP rate 
applications will prevent potential 
double whammy situations. The 
Commission believes that the final rule 
would have this positive effect 
regardless of the number of wholesale 
customers engaged in pursuing 
alternative power supply options. Thus, 
on this matter there is no need to 
conduct an examination of the bulk 
power market in support of the final 
rule. 

Another advantage of the life-cycle 
approach is that it will allocate CWIP to 
all customers in a fashion that considers 
the varying rates of wholesale and retail 
load growth. Consequently, more 
accurate price squeeze measurements 
are possible. This, in turn, may tend to 
further reduce the incidence of CWIP- 
induced price squeeze. Further, ancillary 
benefit of mandatory life-cycle 
allocation ratios will be a better 


allocation of CWIP in general to all 
customers. 

2. The Issues of Waiver and Obligation 
to Serve 

The Mid-Tex court requested further 
explanation from the Commission 
concerning the source and extent of a 
public utility’s “obligation to serve” its 
wholesale customers. In Order No. 448, 
the Commission invited comments 
concerning whether wholesale 
customers should be permitted to waive 
their right to future service from their 
current suppliers in order to avoid 
paying CWIP. The Commission further 
asked for comments concerning the 
extent of a utility’s obligation to serve 
and the impact of such obligation on 
competition in the electric utility 
industry. 103 

Many commenters asserted that 
wholesale customers should be allowed 
to avoid paying CWIP by waiving the 
right to future service. See. e.g.. EEI l.C. 
at 24-25 and Boston Edison l.C. at 22. 
Obviously, wholesale customers have 
the ability to arrange for alternative 
sources of power and to voluntarily 
forego the benefits of their local utility's 
efforts to secure an adequate and 
reliable supply of power on their behalf. 
To the extent such wholesale customers 
undertake an alternate supply 
arrangement and are no longer going to 
rely on a particular wholesale supplier, 
that supplier would be expected to 
adjust its construction program 
accordingly. Several commenters 
legitimately questioned the practical 
effect and enforceability of a waiver 
approach, however, arguing that the 
question of waivers is inextricably 
linked to the question of the utility’s 
obligation to serve. See. e.g.. MPL l.C. at 
20. CG&E l.C. at 13-14; and UP&L l.C. at 
28. 

Unlike state statutes granting utilities 
their franchises, there is no express 
obligation to serve wholesale customers 
under the Federal Power Act. Several of 
the commenters asserted that such an 
obligation is implicit in the Federal 
Power Act. and that this implicit 
obligation is reflected in the 
Commission’s regulatory requirement of 
a notice of termination of service. 104 
The Commission has never determined 
whether there is an obligation to serve 
full requirements customers under the 
Federal Power Act. The Commission has 
noted that where a utility has 


103 51 FR 7781. FERC Statutes and Reguallions 
(Regulations Preambles 1982-1985) f 30.689 at 
30.148. 

104 See. CC&F. l.C. at 13-14 ami UP&L l.C. at 28. 
The Commission's termination of service 
requirements are set forth in section 35.15 of the 
Commission's regulations. 18 CFK 35.15 (1986). 


contractually agreed to provide service, 
the Commission would not allow 
termination of such service absent a 
showing that such action was in the 
public interest. 48 FR 24350, FERC 
Statutes and Regulations (Regulations 
Preambles 1982-1985) 30.455 at 30,538, 

n. 51. Absent a showing under section 
202(b) of the Federal Power Act, 
however, the Commission has serious 
reservations concerning its ability to 
require service where the utility has not 
contractually obligated itself to provide 
service in a filing under section 205. 

Once a utility has filed under section 
205, however, it has an obligation to 
continue such service until the 
Commission has accepted or approved 
the termination because the termination 
is a change in rate under section 205 of 
the Federal Power Act. See 18 CFR 
2.4(c)(4) (1986); Canal Electric Company. 
29 FERC U 61,330 at 61,685 (1984). 

Therefore, the Commission believes 
that the focus regarding utilities’ service 
responsibilities is in a practical sense 
related more to the specific nature of the 
bulk power market than to the specific 
nature of the service provided to the 
wholesale customer. Any obligation to 
continue service will stem from the 
inability of the wholesale customer to 
obtain service from sources other than 
its current supplier. It is the absence of 
alternative sources that affects the 
public interest. 

Accordingly, the Commission is not 
rejecting the notion of waiver outright. 
The Commission does reject, however, 
the idea that a wholesale customer must 
waive any and all right to future service 
to avoid paying CWIP. Several lOUs 
argued that state commissions would 
not permit retail customers to be cut off 
from service because the distributor had 
waived its right to wholesale service. 
See. e.g.. CG&E l.C. at 13-14. The 
Commission agrees. It is difficult to 
imagine that the Commission would 
allow a utility to terminate service to a 
full or partial requirements customer 
that has no alternative source of power 
simply because that customer has not 
adequately arranged for its own needs, 
when it is technically feasible to provide 
service of some sort. 

Under such circumstances, the 
practical issue associated with 
wholesale customers who avoided 
CWIP by arranging for alternative 
sources of power will typically not be 
whether the utility will continue to 
provide them with power, but rather the 
price at which such service is continued. 
UPL LC. at 27; CPL l.C. at 51-53. Clearly, 
wholesale customers who have avoided 
CWIP based on their representations to 
the utility that they are arranging for 










Federal Register / Vol. 52. No. 123 / Friday, June 26, 1937 / Rules and Regulations 


23961 


alternative sources of power and who 
have voluntarily foregone the benefits of 
their current supplier’s efforts to secure 
an adequate and reliable source of 
power on their behalf have assumed the 
risks of “best efforts” service. These 
wholesale customers who stay on the 
system longer than anticipated cannot 
simply expect to continue to receive 
service under the same requirements 
tariff as the other customers who have 
been paying CWIP. These customers 
will have made a voluntary decision to 
leave the security of the utility’s service 
and must live with the consequences of 
that choice. If it is technically feasible, 
they may seek to regain their prior 
service status by paying the unpaid 
CWIP with interest, plus reimbursement 
of any system costs due to inefficiencies 
caused by the utility not having been 
able to plan to provide them service, or 
they can continue to forego the local 
utility’s planning responsibilities and 
simply reimburse the utility for the 
additional costs, if any, of the utility’s 
best efforts to provide lesser quality 
Bervice on their behalf. 104 

These additional costs may well be 
far higher than the average system costs 
charged under traditional regulation to 
the utility’s customers who have paid for 
CWIP. 

The final rule reflects the choices 
available to the wholesale customer 
who wants to arrange for alternative 
sources and avoid CWIP payments. The 
final rule does not require waiver of the 
right to future service as a condition to 
avoiding CWIP payments. Under the 
final rule, a customer’s allocation of 
CWIP, if any. will reflect its good faith 
representations that its future loads will 
be reduced. In the situation in which the 
customer fails to reduce its load at the 
planned time, several IOUs argued that 
the customer should not be permitted to 
simply continue receiving service (for 
that load which was not timely reduced) 
under the same requirements tariff as 
the other native load customers in order 
to prevent costs going to the other 
customers who will have been paying 
CWIP while the customer that planned 
to leave avoided paying CWIP. Sec, e.g.. 
NF.P I P. at 27 and CPL LC. at 51-53. The 
IOUs proposed several cost bases for 
rates, including marginal costs, 
incremental costs, new plant (rather 
than embedded) costs, and current 
(rather than historical) costs. See, e.g. t 


106 The success of ibe utility's best efforts to 
continue to provide firm power at reasonable cost is 
likely to be directly related to the amount of notice 
lh it the customer has given that utility that (1) it 
* 11 not be able to depart at the scheduled date and 
(2) the period of time that the customer expects to 
continue to be served by that utility. 


CPL I.C. at 51-53; EE11.C, at 24-25; UP&L 
LC. at 28-29; and Delmarva I.C. at 30. 

As stated above, the Commission 
agrees with those commenters who 
would require that a customer who fails 
to terminate or reduce service on the 
date specified to either (1) seek to regain 
its prior status by paying the amount of 
revenue not paid as CWIP, with interest, 
plus reimbursement of any system costs 
due to inefficiencies caused by the 
utility not having been able to plan to 
provide it with service (see. e.g., Electric 
Utilities I.C. at 46—47), or (2) pay rates 
that reflect the additional costs incurred 
by the utility to continue service. When 
the customer successfully regains its 
former status, the payment of unpaid 
CWIP with interest would be credited to 
the rate base of the utility's other 
customers who assumed a greater CWIP 
burden as a result of the customer 
avoiding paying for CWIP costs that 
were not avoidable by the utility. 
Reimbursement of system costs due to 
inefficiencies caused by the customer 
regaining its prior status ensures that 
the utility’s other customers are held 
harmless from the procurement 
decisions of the prodigal customer. The 
utility will have the burden of 
establishing such costs. In the second 
situation where the customer does not 
seek to regain its prior status, the utility 
shall have the burden of proof with 
regard to its costs to continue service. In 
a situation of excess capacity, the cost 
to the utility of the power provided to 
this type of customer is the local utility’s 
opportunity cost of foregone revenue 
due to lost sales in the wholesale 
market. 

Similarly, under the final rule, if a 
customer who terminates or reduces its 
demand for the utility’s services at the 
specified date and at some future date 
wishes to resume service from its former 
supplier or increase service from its 
current supplier, over and above the 
normal growth of the existing load, that 
untimely incremental customer load 
would be treated as any other new 
customer seeking service or any existing 
customer seeking additional service 
from the utility at that time. The 
Commission does not believe that 
serving the untimely incremental load of 
a former customer that avoided CWIP 
payments based on representations that 
it would not benefit from the CWIP- 
related facilities automatically imposes 
any more costs on a utility other than 
those resulting from serving a similar 
load of a new customer that would not 
have paid such CWIP either. CWIP 
projects are often not able to be so 
precisely sized os to account for the loss 
of certain loads. Thus, this may be more 


of a cost allocation matter between 
steady customers and customers that 
shop around for alternative supply 
options, rather than a utility cost 
avoidance matter. 

3. The Impact of the CWIP Rule on the 
Efforts of Wholesale Customers to 
Develop Their Own Generation, or 
Engage in Joint Ventures with Utilities 
or Other Distributors 

The final rule responds to the Mid- 
Tex court’s criticism that the 
Commission did not address this issue. 

If the potential for double whammy 
were not addressed in the final rule, a 
wholesale customer may have a 
disincentive to build its own generation, 
because it would have to pay for its own 
construction program while contributing 
to its wholesale supplier‘9 construction 
program. By requiring forward looking 
allocation ratios with every CWIP filing, 
however, double whammy generally 
should be prevented. Any CWIP- 
induced disincentive to build on the part 
of the wholesale customer is thus 
mitigated by the reduction or 
elimination of its CWIP payments to its 
wholesale supplier based on the forward 
looking allocation ratios. 

Similarly, the Commission does not 
believe that permitting a public utility to 
apply for CWIP under the final rule 
would hinder the efforts of wholesale 
customers to engage in joint ventures 
with their wholesale suppliers. A joint 
venture is simply an alternative 
customer power supply plan whereby 
the customer and its current wholesale 
supplier jointly participate in a 
construction program. Indeed, during 
periods of high cost financing or when 
there is a tendency to severely 
underproject costs of certain types of 
projects, a public utility may prefer a 
joint venture over CWIP in order to 
finance a project. Under the final rule’s 
mandatory use of forward looking 
allocation ratios, there is automatic 
accounting for the joint venture efforts, 
as well as any other alternative power 
supply efforts, of wholesale customers. 
Thus, the final rule is neutral concerning 
a utility’s decision whether to finance a 
project through CWIP or through a joint 
venture with its wholesale customer. 

The Commission has no preference for 
one method of financing over the other 
and does not wish to discourage joint 
ventures. 

D. Filing Requirements 

The anticompetitive procedures 
adopted in the final rule reflect the 
Commission’s attempt to balance the 
interests of avoiding unnecessary, 
burdensome filing requirements. 
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facilitating analysis of CWIP-related 
price squeeze and double whammy at 
the suspension stage of a rate 
proceeding, and providing timely, 
effective relief from anticompetitive 
effects where warranted. 

The Commission continues to believe 
that remedies for CWIP-related price 
squeeze should be applied on a case-by- 
case basis. A generic approach using 
predetermined adjustments to the 50% 
cap of allowable CWIP could 
overcompensate or undercompensate 
CWIP applicants by failing to account 
for the particular circumstances of a 
given case. Several commenters 
supported a case-by-case approach. See , 
e.g., Allegheny I.C. at 50-57; Electricity 
Consumers Resource Council (ELCON) 
I.C. at 3; and SCE I.C. at 7-8. 

The Commission disagrees with those 
commenters who suggested that the 
Commission should consider all possible 
causes of price squeeze rather than 
singling out CWIP as requiring 
adjustment in order to remedy a 
particular regulator-induced 
anticompetitive effect. 106 As is reflected 
in the final rule, CWIP may be identified 
as one potential cause of price squeeze 
by virtue of the fact that the 
predominant retail jurisdiction allows 
less CW'IP in rate base than the 
Commission. With respect to double 
whammy, the final rule addresses its 
only cause. There can be no cause of 
double whammy, as it is defined in the 
final rule, other than the inclusion of an 
improperly allocated CWIP project 
incorporated in rate base. Given this 
potential for instances of 
anticompetitive effects caused solely by 
CW'IP. it is appropriate to tailor 
procedures to the consideration of such 
CWIP issues. 

Several IOUs objected to the 
requirement of the interim rule’s 
§ 35.26(g)(1) that the utility anticipate 
price squeeze or double whammy 
objections. They argued that utilities 
should not be required to suggest 
measures to mitigate anticipated 
anticompetitive concerns before it has 
been shown that there is any basis for 
the objection. 107 The G&T Systems 
found the rule to be vague, leaving too 
much discretion to the utility to 
anticipate CWIP-related objections. 

G&T Systems I.C. at 73. NR EC A 
contended that such a burden on filing 
utilities could have a chilling effect on 
prefiling discussions with the customer, 
because the utility would have an 
incentive to keep prospective rate filings 


10,1 l*epco I.C. a! 11: CPLt.C. al 2.15-16; and 
CC&F. I.C al ii-tii. 

107 See. e UP&L I.C al 3-4; MPL I.C at 3-4; and 
CG&K I.C. at Z 


shrouded in secrecy. NRECA added that 
the lack of prior communications lessens 
the customers’ opportunity to analyze 
and communicate to the supplier the 
likelihood of a price squeeze. NRECA 
I.C. at 24-25. 

The final rule deletes the “reasonable 
anticipation” requirement of 
§ 35.26(g)(1). That requirement was 
appropriate on an interim basis while 
the Commission contemplated remedies 
for CWIP-related price squeeze or 
double whammy. However, since the 
final rule establishes preventive 
measures, special procedures, and 
specific remedies designed to address 
the potential anticompetitive effects of 
CW'IP, it is no longer necessary to 
require the filing utility to suggest 
mitigative measures. 

The new § 35.26(g)(1) prescribes filing 
requirements designed to facilitate the 
Commission’s review of CWIP 
applications. The required information 
will assist the Commission in its 
preliminary review of any allegations of 
regulatory price squeeze. Section 
35.26(g)(l)(i) requires the utility to 
identify the percentage of the proposed 
rate increase attributable to non-PC/FC 
CWIP and the percentage of non-PC/FC 
CWIP supporting the proposed 
wholesale rate level. This will enable 
the Commission and intervenors to more 
quickly determine and analyze the 
existence and extent of any 
anticompetitive effects. The time factor 
is important because of the limited time 
available to address CWIP issues 
between the filing date and the issuance 
of a Commission suspension order on 
the rate application. 108 

Section 35.26(g)(1)(H) requires the 
utility to submit a comparison of the 
percentages of CWIP allowed by the 
relevant retail jurisdictions and this 
Commission. This will assist the 
Commission in determining the 
existence and extent of potential CWLP- 
induced price squeeze. 

The Commission considers it 
unnecessary and inappropriate to 
require the utility to submit a detailed 
price squeeze analysis with every CWIP 
application. Such a requirement would, 
in effect, presume that the inclusion of 
CWIP in rate base always causes price 
squeeze. 

The Commission’s consideration of 
preliminary relief under this rule is 
limited to instances of alleged CWIP- 
induced regulatory price squeeze. Other 
factors possibly contributing to price 
squeeze do not lend themselves to, and 
are not properly the subject of. CWIP 
filing requirements. The Commission 


See G&T Systems I.C. al 73. 


believes that where general price 
squeeze is alleged, it is inappropriate to 
single out the CWIP element of a rate 
filing to cure a price squeeze which 
could be caused by the interaction of 
many other elements. The final rule 
addresses price squeeze only to the 
extent that wholesale CWIP may lead to 
a price squeeze. Due to the interrelated 
nature of CWIP and other ratemaking 
policy differences between State and 
Federal jurisdictions, the magnitude of 
the CWIP-related price squeeze effect, if 
any, is more readily identifiable where 
there are clear differences in State and 
Federal CWIP policy as reflected in the 
relevant retail and wholesale rates. 

Price squeeze not induced by CWIP is 
not properly the subject of a rule 
designed to address only CWIP issues 
pertaining to State and Federal policy 
differences. The Commission’s general 
price squeeze policy is being considered 
in two rate proceedings pending before 
the Commission. [Southern California 
Edison Company . Docket Nos. ER76- 
205-003 (Price Squeeze Phase) and 
ER7&-150-000 (Phase II, Price Squeeze)). 
The Commission expects to act on those 
proceedings in the near future. 

Section 35.26(g)(2) retains the interim 
rule’s provision that the Commission 
may consider preliminary relief at the 
suspension stage of the case if an 
intervenor that alleges price squeeze 
caused by the utility’s request for CW'IP 
pursuant to 5 35.26(c)(3) makes a 
concrete, substantial showing that it is 
likely to incur imminent, irreparable 
harm if such CWIP is allowed in the 
rates. The Commission continues to 
believe that preliminary relief should be 
considered only in truly extraordinary 
circumstances. As was discussed in 
Order No. 448, the Commission is 
reluctant to implement any procedure 
that will encourage unfounded or 
otherwise inappropriate price squeeze 
allegations. Thus, it is necessary to have 
a higher standard for granting 
extraordinary relief based on a 
preliminary determination of factual and 
legal issues. Further, the Commission 
will typically have very little time in 
which to undertake a complete 
evaluation of the claims that are 
raised. 109 A higher standard for 
extraordinary preliminary relief also 
protects the utility which otherwise may 
suffer permanent loss of substantial 
revenues based on CWIP-related price 
squeeze allegations ultimately 
determined to be unfounded. With 
respect to double whammy, the 
Commission believes that given its 


*°* SI FR 7779. KERC Statutes and Regulations 
(Regulations Preambles) § 30.689 al 30.145. 
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routine requirement of life-cycle forward 
looking allocation ratios, it is 
unnecessary to retain the interim rule’s 
extraordinary relief which was designed 
to protect a customer until a double 
whammy remedy could be fashioned in 
a given case. 

The final rule sets forth no exact 
guidelines for showing what would 
constitute imminent, irreparable harm. 
The Commission is allowing for 
considerable flexibility in this regard, 
consistent with its case-by-case 
approach to addressing the price 
squeeze implications of CWIP. The 
Commission also rejects NRECA's 
proposed use of a “reasonable 
likelihood" standard. 110 because the 
granting of extraordinary preliminary 
relief should be based on the impact of 
CWIP on the customer. Even if there 
were a reasonable likelihood of price 
squeeze directly attributable to CWIP, 
the extent of the anticompetitive effect 
may not justify permanently denying the 
utility CWIP revenues at the suspension 
stage, until the final Commission order 
on the issue. The Commission also 
rejects Allegheny’s proposal to place at 
the filing stage the burden on the utility 
to demonstrate that CWIP will not cause 
imminent, irreparable harm. * 111 The 
Commission believes that this burden of 
going forward is properly placed on the 
party asserting the harm. The 
Commission rejects Allegheny's 
proposal to use a West Texas style 
standard 112 for determining 
preliminary relief, because revenues 
need not be excessive to cause price 
squeeze. 

Delmarva proposed establishing more 
stringent requirements for what would 
constitute a prima facie price squeeze 
claim. Delmarva I.C. at 4. With respect 
to Delmarva's proposal, the Commission 
is considering its general price squeeze 
policy in two pending rate proceedings, 
as discussed above. Accordingly, the 
final rule is confined to addressing 
CWIP-related price squeeze and double 
whammy. 

Therefore, the Commission believes 
that the imminent, irreparable harm 
standard is a fair and reasonable 


* 10 NRECA I.C. at 36-37. 

111 Allegheny I.C. at 64. 

,ia Pursuant to West Texas Utilities Co.. 18 FERC 
$ 61.189 (1982). once the Commission decides to 
suspend a rate change filing, the determination of 
the length of the suspension depends on the 
preliminary determination of whether the proposed 
increase in the rate level would be at least 10% 
excessive. Under Allegheny's proposal, if the 
intervenor shows that the filing utility would receive 
excess revenues (<>.#. 10% of the revenue increase 
due to non-PC/KC CWIP) due to either price 
squeeze or double whammy, then the non-PC/PC 
CWIP rates would be suspended for a pre-specified 
period of lime. Allegheny R.C. at 44. 


standard for determining whether 
conventional phased price squeeze 
procedures may not sufficiently protect 
a customer from anticompetitive effects 
of CWIP. 

With respect to Public Citizen’s 
proposal to require the utility to file a 
demand forecast, assessments of 
demand-side and supply-side options, 
and documentation that the proposed 
project is the cheapest option 
available. 113 the Commission notes that 
Order No. 298 originally required, and 
the Commission continues to require, 
utilities applying for CWIP to file 
Statement BM. an economic analysis of 
alternatives to new construction. For the 
supply side, the Commission believes 
that Public Citizen’s concern i6 already 
sufficiently addressed by the 
regulations. The Commission believes 
that the customers are better able to 
assess their own demand-side options. 

SCS proposed that a utility be 
permitted to file alternative lower rates 
predicated on exclusion of the contested 
CWIP portion in the event that the 
customer makes a substantive showing 
of imminent, irreparable harm requiring 
an accelerated remedy. SCS I.C. at 19. 
Under § 35.26(g)(4)(i), if an intervenor 
meets the requirements of § 35.26(g)(2), 
the Commission may suspend the entire 
rate increase or all or a portion of the 
non-PC/FC CWIP component for up to 
Five months. Under §§ 35.26(g)(4) (ii) and 
(iii), the Commission may also allow all 
or a portion of the non-PC/FC CWIP 
only prospectively from the issuance of 
a final Commission order on rehearing 
of the matter, or take such action as is 
proper under the circumstances, if an 
intervenor meets the requirements of 
§ 35.26(g)(2). Thus, it may be necessary 
for the utility to file interim compliance 
rates excluding all or a portion of non- 
PC/FC CWIP. 

Delmarva argued that allowing CWIP 
prospectively from the issuance of a 
final rehearing order would encourage 
spurious rehearing requests as a means 
of delaying the inclusion of CWIP in rate 
base. Thus, Delmarva would delete the 
words "on rehearing" from 
§ 35.26(g)(4)(ii). Delmarva I.C. at 11-12. 
The Commission believes, however, that 
where CWIP is to be allowed 
prospectively only, it would be 
inappropriate to do so before the 
Commission has heard and addressed 
all substantive issues raised in a CWIP 
rate proceeding, including issues raised 
on rehearing. Further, the Commission 
cannot predetermine whether rehearing 
requests will be spurious. 


1,3 Public Citizen I.C. Hi 8. 


E. Contributions in Aid of Construction 

The Mid-Tex court affirmed the 
Commission’s rejection of contributions 
in aid of construction (CIAC) as an 
alternative to CWIP, noting its uncertain 
tax status at the time. 114 At the time of 
the Mid-Tex proceeding, the viability of 
CIAC as an alternative to CWIP 
depended on its status being tax 
exempt. Since Mid-Tex . the Tax Reform 
Act of 1986 115 was passed. Section 
824(a) of the Tax Reform Act amends 
section 118 of the Internal Revenue 
Service Code by making CIAC fully 
taxable. The Tax Reform Act also does 
not recognize the interest expense 
related to the financing of construction 
as a tax deductible expense as incurred. 
Thus, CIAC, like joint ventures, may be 
a viable alternative or complement to 
CWIP depending upon the case-specific 
circumstances of the parties. It is up to 
the parties to decide whether to avail 
themselves of the CIAC option. 

IV. Finding of No Significant Impact 

At the Commission’s request, the 
Energy Information Administration 
(EIA) prepared an updated 
Environmental Assessment (EA) to 
determine the need to prepare an 
Environmental Impact Statement for the 
CWIP final rule. Based on the updated 
EA, the Commission has determined 
that the proposed action does not 
constitute a major federal action 
significantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969, 42 U.S.C. 4321, et seq. (1982). 

No significant adverse impacts 
associated with implementation of the 
CWIP rule change are identified in the 
updated EA. While the updated EA is 
attached as Appendix I to this order, the 
underlying computer programs, etc., are 
not attached due to their considerable 
volume. However, copies of the updated 
EA and all supporting documentation 
may be obtained from the Commission's 
Division of Public Information, 825 
North Capital Street, NE.. Room 1000, 
Washington, DC. 20426. Anticipated 
effects of the rule change are 
summarized below. 

The updated EA generally projects 
lower average near term and about the 
same or slightly higher average long 
term economic impacts than the 1983 
EA. This is primarily because of changes 
in the time periods examined. The 1983 
study focused on the period 1983 
through 1995 while the update studied 
1987 through 2000. 


11 * 773 F.2d at 301. 

1,5 Public Law 99-514 
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The lower average near term impacts 
result from the reduced significance of 
CWIP 116 in the industry since the 1983 
to 1984 period when the aggregate level 
of CWIP and its magnitude relative to 
plant in service were at their peaks. 117 
However, while the report finds lower 
average impacts, the distribution of 
impacts across individual companies 
remains skewed. That is. the projected 
impacts form some specific companies 
are substantially above the average. 

The 1983 EA projected impacts out to 
1995. The updated study projects 
impacts to the year 2000. For both 
studies, the national average projected 
price increments for 1990 and 1995 are 
all less than one percent. In the updated 
study, the average impacts are 
estimated to increase somewhat beyond 
1995 because of a projected increase in 
new construction activity projected in 
this time-frame. 

Results of Updated EA 

Results of the analyses performed for 
this EA update show that the most 
significant impacts of a CWIP rule are 
on prices and on utility Finances. The 
impacts on generating capacity, fuel use, 
and the natural environment are not 
significant. 

Little change in new capacity 
requirements or fuel use is projected as 
a result of a rule to include 50 percent 
CWIP in rate base. In the year 2000, 
slightly higher electricity prices are 
projected to cause demand to be 0.2 
percent lower and result in 0.2 percent 
lower fuel consumption nationally. As a 
result, only minimal impacts on the 
environment are projected—slight 
improvements in air quality due to lower 
fossil fuel consumption—and these 
impacts might only be detectable in a 
few localities. 

Generally, the projections in the 
updated EA tend to overstate the 
economic impacts of CWIP. The 
projections of price and cash flow 
increases estimated overstate the 
average increases for those utilities that 
have already requested and obtained 
some CWIP in rate base since the 
Commission adopted a 50 percent rule in 
1983. For those utilities that have not yet 
requested rate base treatment of CWIP. 


1 '• The updated EA does no! attempt to 
distinguish effects of non-PC/PC CWIP from effects 
of CWIP associated with pollution control/fuel 
conversion facilities, because the latter was 
relatively insignificant industry-wide during 1986. 
Therefore, the updated EA assumes that pollution 
control/fuel conversion CWIP is zero. 

' 17 In 1903. the ratio of CWIP to net plant in 
service reached a peak of 49.6%. That ratio has 
since dropped to an estimated level of 27.6% in 1986. 


the projections assume that they File for 
and immediately obtain the full 50 
percent of their CWIP in rate base. 

The results of the updated EA 
analyses should also be qualified for the 
fact that the models and data used do 
not produce precise statistical results. 
Further, due to the inherent uncertainty 
in projections of utility construction 
programs, less confidence should be 
placed in the more distant impact 
projections. 

Electricity prices are higher initially 
when CWIP is placed in rate base. 
Assuming all utilities request and 
receive the full 50 percent CWIP in rate 
base during 1987, the weighted-average 
initial price increase to wholesale 
customers is projected to be between 1.7 
and 4.0 percent, based on projections of 
national, regional, and individual 
company data for 1987. 

The distribution of impacts across 
individual utilities is projected to be 
signiFicantly skewed. That is, the 
majority of utilities are projected to 
show little or no initial price changes 
during 1987; however, some utilities 
could potentially request relatively large 
initial rate increases. Available data are 
not adequate to project estimates of the 
range of possible increases. 

The national average price increment 
is projected to be 0.7 percent in 1990, 0.5 
percent in 1995, and 1.5 percent in 2000. 
The rise in the increment during the 
latter half of the 1990’s is due to the 
higher levels of CWIP expected during 
that period. 

Regionally, the projected price 
impacts vary according to the extent of 
construction activity. Average initial 
1987 price impacts are projected to be 
greatest in the Southwest and Middle 
Atlantic regions—4.5 and 3.2 percent 
higher prices, respectively. In five 
regions—New England, Central, North 
Central, West, and the Northwest—the 
projected initial price impacts are less 
than .5 percent. Beyond 1987, average 
prices based on CWIP in rate base are 
projected to remain above prices that do 
not reflect rate base treatment of CWIP 
through the end of the study period 
(year 2000) for all regions except the 
Southwest. Central, and West regions. 

Like the 1983 EA, the update estimates 
that about 1 in 8 retail consumers— 
households and commercial and 
industrial establishments—could be 
potentially affected by the CWIP rule if 
all eligible utilities filed for and received 
CWIP in rate base. This proportion 
would vary regionally. 

The level of impacts on retail 
consumers would vary depending on 
whether the utility serving them was a 


total or partial requirements wholesale 
customer of a utility regulated by the 
Commission. Retail consumers of total 
requirements utilities—utilities which 
have no generating capacity of their 
own—could experience impacts equal to 
those of the supplying utility. Retail 
consumers of partial requirements 
utilities would experience lesser 
impacts. Using data from the 1983 EA. 
the report estimates that one in 16 
consumers is served by total 
requirements utilities. 

In general, the Financial conditions of 
the jurisdictional portion of utilities 
regulated by the Commission would be 
improved by a 50 percent CWIP in rate 
base policy. This is because allowing 
CWIP in rate base effectively changes 
noncash allowance for funds used 
during construction (AFUDC) earnings 
on a utility's books into cash earnings. 
Internal cash flow and interest coverage 
ratios are improved through this 
process. 

The average initial increase in 
internal cash flow for the jurisdictional 
portion of utilities that file for and 
obtain CWIP in rate base is projected to 
be between 4 and 14 percent, based on 
projections of national, regional and 
individual utility data for 1987. Like the 
price impacts, the percent differential 
generally decreases through the early 
1990’s and then increases with the 
increase in construction activity. These 
impacts also vary regionally. The report 
shows projections for corresponding 
improvements in free cash flow to 
construction expenditure ratios and 
interest coverage ratios. 

V. Regulatory Flexibility Act 
Certification 

The Regulatory Flexibility Act (RFA) 
requires Federal agencies to consider 
whether the rule, if promulgated, will 
have a “signiFicant economic impact on 
a substantial number of small entities.” 
The Notice of Proposed Rulemaking 
(NOPR) preceding Order No. 298 
contained a certification that the 
proposed rule would not have a 
significant impact on a substantial 
number of small entities. 118 Order No. 
298 reaffirmed that determination, and 
the Mid-Tex court rejected challenges to 
the CWIP rule based on a RFA. 119 The 
NOPR concluded that since nearly all of 
the jurisdictional utilities which must 
comply with the Final rule are too large 
to be considered “small entities," the 
RFA is not applicable. Further, since the 


1 •*’ 46 KR 39445. FERC Statutes and Regulations 
(Proposed Regulations 1977-1981) | 32.147 at 33.263. 
' 19 773 K.2d at 342. 
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utilities regulated by the Commission 
hold exclusive selling rights within their 
retail service areas and are presumed to 
be natural monopolies, they dominate 
their respective fields of operation and, 
thus, cannot be considered to be “small 
entities” as that term is defined in the 
RFA. 120 The Commission has 
considered the impact of the final rule 
and is again certifying that the final rule 
has no significant economic impact on a 
substantial number of small entities. 

VI. Paperwork Reduction Act 

The Paperwork Reduction Act 
(PRA) 121 and the Office of Management 
and Budget's (OMB) regulations 122 
require that OMB approve certain 
information collection requirements 
imposed by agency rule. The 
information collection provisions in this 
final rule are being submitted to OMB 
for approval. Interested persons can 
obtain information on the information 
collection provisions by contacting the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426 (Attention: Ellen 
Brown (202) 357-8272). Comments on the 
information collection provisions can be 
sent to the Office of Information and 
Regulatory Affairs of OMB. New 
Executive Office Building, Washington, 
DC 20503 (Attention: Desk Officer for 
the Federal Energy Regulatory 
Commission). If OMB has not approved 
this final rule by the effective date on 
this rule, the effective date of the rule 
will be suspended. If the effective date 
of the rule is suspended, the 
Commission will issue a public notice to 
that effect. 

VII. Effective Date 

This final rule is effective July 27, 

1987. 

List of Subjects in 18 CFR Part 35 

Electric power rates, Electric utilities, 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, the 
Commission amends Part 35, Chapter I, 
Title 18 of the Code of Federal 
Regulations, as set forth below. 


120 Section 601(H) of the RFA defines o 'small 
entity” as a small business, a small not-for-profit 
•‘nterprise. or a small governmental jurisdiction. A 
small business” is defined, by reference of section 
3 of the Small Business Act. us an enterprise which 
is ' independently owned und operates |sic:| and 
which is not dominant in its field operation.” 15 
U.S.C. section 632(a) (1982). 

'** 44 U.S.C 3501 through 3520 (1982). 

5 CFR 1320.13(1986). 


By the Commission. Commissioner Stalon 
concurred with a separate statement to be 
issued later. 

Kenneth F. Plumb. 

Secretary . 

PART 35—FILING OF RATE 
SCHEDULES 

1. In Part 35. the authority citation is 
revised to read as follows: 

Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352 (1992); 
E.0.12009. 3 CFR 1978 Comp., p. 142: 
Independent Offices Appropriations Act, 31 
U.S.C. 9701 (1982): Federal Power Act, 18 
U.S.C. 791a-825r (1982); Public Utility 
Regulatory Policies Act, 16 U.S.C. 2801-2645 
(1982). 

2. Section 35.26 is revised to read as 
follows: 

§ 35.26 Construction work In progress. 

(a) Applicability. This section applies 
to any rate schedule filed under this part 
by any public utility as defined in 
subsection 201(e) of the Federal Power 
Act. 

(b) Definitions. For purposes of this 
section: 

(1) “Construction work in progress” or 
“CWIP” means any expenditure for 
public utility plant in process of 
construction that i9 properly included in 
Accounts 107 (construction work in 
progress) and 120.1 (nuclear fuel in 
process of refinement, conversion, 
enrichment, and fabrication) of Part 101 
of this chapter, the Uniform System of 
Accounts Prescribed for Public Utilities 
and Licensees Subject to the Provisions 
of the Federal Power Act (Major and 
Nonmajor). 

(2) “Double whammy" means a 
situation which may arise when a 
wholesale electric rate customer 
embarks upon its own or participates in 
a construction program to supply itself 
with all or a portion of its future power 
needs, thereby reducing its future 
dependence on the CWIP of the rate 
applicant, but is simultaneously forced 
to pay to the CWIP public utility rate 
applicant the CWIP portion of the 
wholesale rates that reflects existing 
levels of service or a different 
anticipated service level. 

(3) “Fuel conversion facility" means 
any addition to public utility plant that 
enables a natural gas-burning plant to 
convert to the use of other fuels, or that 
enables an oil-burning plant to convert 
to the use of other fuels, other than 
natural gas. Such facilities include those 
that alter internal plant workings, such 
as oil or coal burners, soot blowers, 
bottom ash removal systems and 
concomitant air pollution control 
facilities, and any facility needed for 


receiving and storing the fuel to which 
the plant is being converted, which 
facility would not be necessary if the 
plant continued to burn gas or oil. 

(4) “Pollution control facility" means 
an identifiable structure or portions of a 
structure that is designed to reduce the 
amount of pollution produced by the 
power plant, but does not include any 
facility that reduces pollution by 
substituting a different method of 
generation or that generates the 
additional power necessitated by the 
operation of a pollution control facility. 

(c) General rule. For purposes of any 
initial rate schedule or any rate schedule 
change filed under § 35.12 or § 35.13 of 
this part, a public utility may include in 
its rate base any costs of construction 
work in progress (CWIP), including 
allowance for funds used during 
construction (AFUDC), as provided in 
this section. 

(1) Pollution control facilities. —(i) 
General rule. Any CWIP for pollution 
control facilities allocable to electric 
power sales for resale may be included 
in the rate base of the public utility. 

(ii) Qualification as a pollution 
control facility. In determining whether 
a facility is a pollution control facility 
for purposes of this section, the 
Commission will consider 

(A) Whether such facility is the type 
facility described in the Internal 
Revenue Service laws, 26 U.S.C. 
169(d)(1), as follows: 

“A new identifiable treatment facility 
which is used * * * to abate or control water 
or atmospheric pollution or contamination by 
removing, altering, disposing, storing, or 
preventing the creation or emission of 
pollutants, contaminants, wastes or heat"; 

(B) Whether such facility has been 
certified by a local, state, or federal 
agency as being in conformity with, or 
required by, a program of pollution 
control; 

(C) Whether such facility is the type 
facility described in the schedule of 
"Environmental Protection Facilities," 
sections 4(A) through 4(D), page 428, 
FERC Form No. 1, Annual Report of 
Electric Utilities, Licensees and Others 
(Major and Nonmajor) (Revised 12-85); 
and 

(D) Other evidence showing that such 
facilities are for pollution control. 

(2) Fuel conversion facilities. Any 
CWIP for fuel conversion facilities 
allocable to electric power sales for 
resale may be included in the rate base 
of the public utility. 

(3) Non-pollution control of fuel 
conversion (non-PC/FC) CWIP. No more 
than 50 percent of any CWIP allocable 
to electric power sales for resale not 
otherwise included in rate base under 
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paragraphs (c) (1) and (2) of this section, 
may be included in the rate base of the 
public utility. 

(4) Fomard looking allocation ratios. 
Every test period CWIP project 
requested for wholesale rate base 
treatment pursuant to § 35.26 (1). (2). and 
(3) of this part will be allocated to the 
customer classes on the basis of forward 
looking allocation ratios reflecting the 
anticipated average annual use the 
wholesale customers will make of the 
system over the estimated service life of 
the project. Supporting documentation, 
as required by §§35.12 and 35.13 of this 
part, must be in sufficient detail to 
permit examination and verification of 
the forward looking allocation ratio’s 
recognition of each wholesale 
customer’s plans, if any. for future 
alternative or supplementary power 
supplies. For the purpose of preventing 
anticompetitive effects, including CWIP* 
induced price squeeze and double 
whammy, sufficient recognition of such 
plans may require the public utility 
applicant to provide for separate 
customer groups or provide for a rate 
design incorporating selected CWIP 
project credits. 

(d) Effective date. If a public utility 
proposes in its filed rates to include 
CWIP in rate base under this section, 
that portion of the rate related to CWIP 
is collectable at the time the general 
rates become effective pursuant to 
Commission order, whether or not 
subject to refund, except as provided in 
paragraph (g) of this section. 

(e) Discontinuance of AFUDC. On the 
date that any proposed rate that 
includes CW'IP in rate base becomes 
effective, a public utility that has 
included CWIP in rate base must 
discontinue the capitalization of any 
AFUDC related to those amounts of 
CWIP is rate base. 

(f) Accounting procedures. When a 
public utility files to include CWIP in its 
rate base pursuant to this section, it 
must propose accounting procedures in 
that rate schedule Filing that: 

(1) Ensure that wholesale customers 
will not be charged for both capitalized 
AFUDC and corresponding amounts of 
CWIP proposed to be included in rate 
base; and 

(2) Ensure that wholesale customers 
will not be charged for any 
corresponding AFUDC capitalized as a 
result of different accounting or 
ratemaking treatments accorded CWIP 
by state or local regulatory authorities. 

(g) Anticompetitive procedures .—(1) 
Filing requirements. In order to facilitate 
Commission review of the 
anticompetitive effects of applications 
for CWIP pursuant to § 35.26(c)(3), a 
public utility applying for rates based 


upon inclusion of such CWIP in rate 
base must include the following 
information in its filing: 

(1) The percentage of the proposed 
increase in the jurisdictional rate level 
attributable to non-pollution control/ 
fuel conversion CWIP and the 
percentage of non-pollution control/fuel 
conversion CWIP supporting the 
proposed rate level; 

(ii) The percentage of non-pollution 
control/fuel conversion CWIP permitted 
by the state or local commission 
supporting the current retail rates of the 
public utility against which the relevant 
wholesale customers compete; and 

(iii) Individual earned rate of return 
analyses of each of the competing retail 
rates developed on a basis fully 
consistent with the wholesale cost of 
service for the same test period if the 
requested percentage of wholesale non- 
pollution control/fuel conversion CWIP 
exceeds that permitted by the relevant 
state or local authority to support the 
currently competing retail rates. 

(2) Preliminary relief. If an intervenor 
in its initial pleading alleges that a price 
squeeze will occur as a direct result of 
the public utility’s request for CWIP 
pursuant to § 35.26(c)(3) of this part and 
makes a concrete, substantial showing 
that it is likely to incur imminent, 
irreparable harm if such CWIP is 
allowed, the Commission will consider 
preliminary relief at the suspension 
stage of the case pursuant to paragraph 
(g)(4) of this section. 

(3) If the Commission makes a final 
determinaion that a price squeeze due 
solely to allowance of a lower 
percentage of non-pollution control/fuel 
conversion CWIP in the public utility's 
retail rate base than allowed by this 
Commission, the Commission will 
consider an adjustment to non-pollution 
control/fuel conversion CWIP in order 
to eliminate or mitigate the price 
squeeze. 

(4) If an intervenor meets the 
requirements of paragraph (g)(2) of this 
section, the Commission, depending on 
the type of showing made including the 
likelihood, immediacy, and severity of 
any anticompetitive harm, may: 

(i) Suspend the entire rate increase or 
all or a portion of the non-pollution 
control/fuel conversion CWIP 
component for up to five months; 

(ii) Allow all or a portion of the non- 
pollution control/fuel conversion CWIP 
only prospectively from the issuance of 
the Commission’s final order on 
rehearing on the matter; or 

(iii) Take such other action as is 
proper under the circumstances. 

|FR Doc. 87-14426 Filed 6-25-87; 8:45 am) 
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DEPARTMENT OF LABOR 
Office of the Secretary 
29 CFR Part 33 

Enforcement of Nondiscrimination on 
the Basis of Handicap in Programs or 
Activities Conducted by the 
Department of Labor 

agency: Office of Secretary, Labor. 
action: Final rule; technical 
amendment. 

summary: This final rule published 
today amends the recently published 
Final rule 29 CFR Part 33. “Enforcement 
of Nondiscrimination on the Basis of 
Handicap in Programs or Activities 
Conducted by the Department of Labor,’’ 
52 FR 11600 through 11610 (April 9. 

1987), effective May 11,1987. This action 
is in accordance with the Rehabilitation 
Act Amendments of 1986, Pub. L. 99-506, 
100 Stat. 1810 (October 21,1986), section 
103 of which amends the Rehabilitation 
Act of 1973 as follows: (1) The definition 
is changed by striking out the term 
“handicapped individual” and inserting 
in lieu thereof the term “individual with 
handicaps;” and (2) the Act is amended 
by striking out “a handicapped 
individual”, “handicapped individual”, 
and “handicapped individuals” each 
place they appear and inserting in lieu 
thereof, respectively, “an individual 
with handicaps.” Although the amended 
language employs the plural form 
“handicaps”, individuals with a single 
impairment or handicap are covered 
under these regulations. 

EFFECTIVE DATE: July 27, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Noelia Fernandez, Special Assistant 
to the Director. Directorate of Civil 
Rights, 200 Constitution Avenue, NW., 
Washington. DC 20210. telephone (202) 
523-8907 (Voice) or 523-7090 (TTY). 
SUPPLEMENTARY INFORMATION: 

Waiver of Proposed Rulemaking 

This rule is a nondiscretionary, 
ministerial action which merely 
incorporates, without change, a 
statutory amendment into preexisting 
regulations. Publication in proposed 
form serves no useful purpose and 
therefore is unnecessary within the 
meaning of the Administrative 
Procedure Act (5 U.S.C. 553(b)(B)). We, 
therefore, find good cause to waive 
notice of proposed rulemaking. 

Executive Order 12291 

The Secretary of Labor has 
determined that this is not a major rule 
as defined in Executive Order 12291, 
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iind thus a regulatory impact analysis is 
not required. 

Paperwork Reduction Act 

Because this rule does not contain 
information collection requirements, it is 
not subject to approval by the Office of 
Management and Budget pursuant to the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seq.). 

List of Subjects in 29 CFR Part 33 

Blind. Buildings. Civil rights. 
Employment, Equal employment 
opportunity. Federal buildings and 
facilities, Handicapped, Government 
employees. 

Signed at Washington. DC this 23rd day of 
June. 1987. 

William E. Brock, 

Secretary o f Labor. 

PART 33—| AMENDED) 

For the reasons set forth above. 29 
CFR Part 33 is amended as follows: 

1. The authority citation for Part 33 is 
revised to reud as follows: 

Authority: 29 U.S.C. 794. as amended by 
sec. 103. Pub. L. 99-500.100 Stat. 1810. 

2. In Part 33, make the following 
changes: 

a "A handicapped person” is revised 
to read” an individual with handicaps.” 

b. ’‘Handicapped person" is revised 
to read "individual with handicaps.” 

c. "1 landicapped persons" is revised 
to read "individuals with handicaps.” 

3. In § 33.3 Definitions, the 
introductory paragraph to the definition 
of "Individual with handicaps” (formerly 
designated "Handicapped person”), 
paragraph (c) of the definition of 

* Qualified individual with handicaps” 
(formerly designated "Qualified 
handicapped person”), and the 
definition of "section 504" are revised to 
read as follows: 

§ 33.3 Definitions. 

***** 

"Individual with handicaps” means 
any person who has a physical or 
menial impairment that substantially 
limits one or more major life activities, 
has a record of such an impairment, or is 
regarded as having such an impairment. 
As used in this definition, the phrase: 
***** 

(c) For purposes of employment, a 
"Qualified handicapped person" as that 
term is defined in 29 CFR 1013.702(f) 
which is made applicable to this part by 
§ 33.7. 

' t * • « 

"Section 504" means section 504 of the 
Rehabilitation Act of 1973 (Pub. L 93- 
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112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93-516. 88 
Stat. 1617). the Rehabilitation. 
Comprehensive Services, and 
Developmental Disabilities Act of 1978 
(Pub. L. 95-602, 92 Stat. 2955). and the 
Rehabilitation Act Amendments of 1986 
(Pub. L. 99-506. 100 Stat. 1810). 

|FR Doc. 87-14588 Filed 6-25-87; 8:45 am) 

BILLING CODE 4510-23-M 


NATIONAL LABOR RELATIONS 
BOARD 

29 CFR Part 101 

Time Periods for Responding to Board 
Action; Revision of Statements of 
Procedure 

agency: National Labor Relations 
Board. 

action: Final rules. 

summary: During 1986. the National 
Labor Relations Board made extensive 
changes to its rules and regulations that 
govern the time periods for responding 
to Board action. The time periods in the 
statements of procedure are being 
changed to conform to the revisions in 
the rules and regulations. In addition, 
numerous language and stylistic changes 
have been made to the statements to 
conform them to the rules and 
regulations, which have been amended 
over the years. 

EFFECTIVE DATE: July 27. 1987. 

FOR FURTHER INFORMATION CONTACT: 

John C. Truesdale. Executive Secretary. 
1717 Pennsylvania Avenue NW.. Room 
701, Washington, DC 20570, Telephone: 
(202) 254-9430. 

SUPPLEMENTARY INFORMATION: The 

National Labor Relations Board is 
revising its statements of procedure. 

Last year, the Board published extensive 
changes in its rules and regulations that 
govern the time periods for responding 
to Board action. The rules in 29 CFR Part 
102 that govern the time periods for 
responding to Board action were, in 
most instances, revised to periods of 7 
days or some multiple of that period. 

See Federal Register publications 51 FR 
23744 (July 1,1986), 51 FR 30635 (August 

28.1986) . and 51 FR 32918 (September 

17.1986) . Some of the time periods that 
are specified in the Board’s rules and 
regulations are also included in the 
Board’s statements of procedure, 29 CFR 
Part 101. Therefore, to conform the 
statements of procedure to the rules and 
regulations the statements are being 
revised in the following manner. 


/ Rules and Regulations 


Section 101.6. which specifies the time 
for filing an appeal from the dismissal of 
an unfair labor practice charge, is being 
changed from 10 days to 14 days. 

Section 101.8, which specifies the time 
for filing an answer to an unfair labor 
practice complaint, is being changed 
from 10 days to 14 days. 

Section 101.11(a), which specifies the 
time for filing an answer to a backpay 
specification, is being changed from 15 
days to 21 days. 

Section 101.18(c), which specifies the 
time for filing a request for review of a 
dismissal of an election petition, is being 
changed from 10 days to 14 days. 

Section 101.19(a)(4). which specifies 
the time for filing objections to the 
conduct of an election, is being changed 
from 5 days to 7 days. 

Section 101.19(b). which specifies the 
time for filing objections to a regional 
director’s or hearing officer’s report on 
objections, is being changed from 10 
days to 14 days. 

Section 101.27(c). which specifies the 
time for filing an appeal from the 
regional director’s dismissal of a petition 
for a referendum under section 9(e)(1) of 
the National Labor Relations Act, is 
being changed from 10 days to 14 days. 

Section 101.29, which specifies the 
time for Tiling objections to an election 
where no hearing has been conducted, is 
being changed from 5 days to 7 days. 

The statements of procedure also 
specify the time for filing objections to 
settlement agreements entered into after 
the issuance of a complaint. This time 
period is not otherwise provided for in 
the rules and regulations. Consistent 
with previous changes to the rules and 
regulations and the statements. 

§ 101.9(c)(1) is being revised to provide 
for 7 days to object to a proposed 
settlement, instead of the present 5 
days. 

In addition to the foregoing time 
changes, many other revisions have 
been made to the statements of 
procedure to conform the nomenclature, 
style, and format of the statements to 
the rules and regulations, which have 
been amended over the years. The 
Board is publishing the statements of 
procedure in their entirety because of 
the extensive number of sections that 
are affected by these revisions. 

List of Subjects in 29 CFR Part 101 

Administrative practice and 
procedure. Labor management relations. 

Accordingly. 29 CFR Part 101 is 
revised to read as follows: 
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PART 101—STATEMENTS OF 
PROCEDURES 

Subpart A—General Statement 

Sec. 

101.1 General statement. 

Subpart B—Unfair Labor Practice Cases 
Under Section 10 (a) to (i) of the Act and 
Telegraph Merger Act Cases 

101.2 Initiation of unfair labor practice 
cases. 

101.3 | Reserved | 

101.4 Investigation of charges. 

101.5 Withdrawal of charges. 

101.6 Dismissal of charges and appeals to 
General Counsel. 

101.7 Settlements. 

101.8 Complaints. 

101.9 Settlement after issuance of 
complaint. 

101.10 Hearings. 

101.11 Administrative law judge's decision. 

101.12 Board decision and order. 

101.13 Compliance with Board decision and 
order. 

101.14 Judicial review of Board decision and 
order. 

101.15 Compliance with court judgment. 

101.16 Backpay proceedings. 

Subpart C—Representation Cases Under 
Section 9(c) of the Act and Petitions for 
Clarification of Bargaining Units and for 
Amendment of Certifications Under Section 
9(b) of the Act 

101.17 Initiation of representation cases and 
petitions for clarification and 
amendment. 

101.18 Investigation of petition. 

101.19 Consent adjustments before formal 
hearing. 

101.20 Formal hearing. 

101.21 Procedure after hearing. 

Subpart D—Unfair Labor Practice and 
Representation Cases Under Sections 
8(b)(7) and 9(c) of the Act 

101.22 Initiation and investigation of a case 
under section 8(h)(7). 

101.23 Initiation and investigation of a 
petition in connection with a case under 
section 8(b)(7). 

101.24 Final disposition of a charge which 
has been held pending investigation of 
the petition. 

101.25 Appeal from the dismissal of a 
petition, or from the refusal to process it 
under the expedited procedure. 

Subpart E—Referendum Cases Under 
Section 9(e) (1) and (2) of the Act 

101.26 Initiation of recission of authority 

cases. 

101.27 Investigation of petition: withdrawals 
and dismissals. 

101.28 Consent agreements providing for 
election. 

101.29 Procedure respecting election 
conducted without hearing. 

101.30 Formal hearing and procedure 
respecting election conducted after 
hearing. 


Subpart F—Jurisdictional Dispute Cases 
Under Section 10(k) of the Act 

Sec. 

101.31 Initiation of proceedings to hear and 
determine jurisdictional disputes under 
section 10(k). 

101.32 Investigation of charges: withdrawal 
of charges; dismissal of charges and 
appeals to Board. 

101.33 Initiation of formal action; 
settlement. 

101.34 Hearing. 

101.35 Procedure before the Board 

101.36 Compliance with determination: 
further proceedings. 

Subpart G—Procedure Under Section 10 (j) 
and (I) of the Act 

101.37 Application for temporary relief or 
restraining orders. 

101.38 Change of circumstances. 

Subpart H—Advisory Opinions and 
Declaratory Orders Regarding Board 
Jurisdiction 

101.39 Initiation of advisory opinion case. 

101.40 Proceedings following the filing of the 
petition. 

101.41 Informal procedures for obtaining 
opinions on jurisdictional questions. 

101.42 Procedures for obtaining declaratory 
orders of the Board. 

101.43 Proceedings following the filing of the 
petition. 

Authority: Sec. 6. National Labor Relations 
Act. as amended (29 U.S.C. 151,156), and sec. 
552(a)(1) of the Administrative Procedure Act 
(5 U.S.C. 551. 552(a)(1)). 

Subpart A—General Statement 

§ 101.1 General statement. 

The following statements of the 
general course and method by which the 
Board’s functions are channeled and 
determined are issued and published 
pursuant to 5 U.S.C. 552(a)(1)(B). 

Subpart B—Unfair Labor Practice 
Cases Under Section 10 (a) to (i) of the 
Act and Telegraph Merger Act Cases 

§ 101.2 Initiation of unfair labor practice 
cases. 

The investigation of an alleged 
violation of the National Labor 
Relations Act is initiated by the filing of 
a charge, which must be in writing and 
signed, and must either be notarized or 
must contain a declaration by the 
person signing it, under the penalties of 
the Criminal Code, that its contents are 
true and correct to the best of the 
persons’ knowledge and belief. The 
charge is filed with the Regional 
Director for the Region in which the 
alleged violations have occurred or are 
occurring. A blank form for filing such 
charge is supplied by the Regional 
Office upon request. The charge 
contains the name and address of the 
person against whom the charge is made 
and a statement of the facts constituting 
the alleged unfair labor practices. 


§ 101.3 (Reserved] 

§ 101.4 Investigation of charges. 

When Ihe charge is received in ihe 
Regional Office it is filed, docketed, and 
assigned a case number. The Regional 
Director may cause a copy of the charge 
to be served on the person against 
whom the charge is made, but timely 
service of a copy of Ihe charge within 
the meaning of the proviso to section 
10(b) of the Act is the exclusive 
responsibility of the charging party and 
not of the Regional Director. The 
Regional Director requests the person 
filing the charge to submit promptly 
evidence in its support. As part of the 
investigation hereinafter mentioned, the 
person against whom the charge is filed, 
hereinafter called the respondent, is 
asked to submit a statement of position 
in respect to the allegations. The case is 
assigned for investigation to a member 
of the field staff, who interviews 
representatives of the parties and other 
persons who have knowledge as to the 
charge, as is deemed necessary. In the 
investigation and in all other stages of 
the proceedings, charges alleging 
violations of section 8(b)(4) (A). (B). and 
(C), charges alleging violations of 
section 8(b)(4)(D) in which it is deemed 
appropriate to seek injunctive relief 
under section 10(1) of the Act. and 
charges alleging violations of section 
8(b)(7) or 8(e) are given priority over all 
other cases in the office in which they 
are pending except cases of like 
character: and charges alleging 
violations of sections 8(a)(3) or 8(b)(2) 
are given priority over all other cases 
except cases of like character and cases 
under section 10(1) of the Act. The 
Regional Director may exercise 
discretion to dispense with any portion 
of the investigation described in this 
section as appears necessary in 
consideration of such factors as the 
amount of time necessary to complete a 
full investigation, the nature of the 
proceeding, and the public interest. 

After investigation, the case may be 
disposed of through informal methods 
such as withdrawal, dismissal, or 
settlement: or the case may necessitate 
formal methods of disposition. Some of 
the informal methods of handling unfair 
labor practice cases will be stated first. 

§ 101.5 Withdrawal of charges. 

If investigation reveals that there has 
been no violation of the National Labor 
Relations Act or the evidence is 
insufficient to substantiate the charge, 
the Regional Director recommends 
withdrawal of the charge by the person 
who filed. Withdrawal may also be 
requested on the initiative of the 
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complainant. If the complainant accepts 
the recommendation of the Regional 
Director or requests withdrawal, the 
respondent is immediately notified of 
the withdrawal of the charge. 

§ 101.6 Dismissal of charges and appeals 
to the General Counsel. 

If the complainant refuses to 
withdraw the charge as recommended, 
the Regional Director dismisses the 
charge. The Regional Director thereupon 
informs the parties of this section, 
together with a simple statement of the 
grounds therefor, and the complainant’s 
right of appeal to the General Counsel in 
Washington, DC, within 14 days. If the 
complainant appeals to the General 
Counsel, the entire file in the case is 
sent to Washington, DC, where the case 
is fully reviewed by the General Counsel 
with staff assistance. Oral presentation 
of the appeal issues may be permitted a 
party on timely written request, in which 
event the other parties are notified and 
afforded a like opportunity at another 
appropriate time. Following such 
review, the General Counsel may 
sustain the Regional Director's 
dismissal, stating the grounds of 
affirmance, or may direct the Regional 
Director to take further action. 

§ 101.7 Settlements. 

Before any complaint is issued or 
other formal action taken, the Regional 
Director affords an opportunity to all 
parties for the submission and 
consideration of facts, argument, offers 
of settlement, or proposals of 
adjustment, except where time, the 
nature of the proceeding, and the public 
interest do not permit. Normally 
prehearing conferences are held, the 
principal purpose of which is to discuss 
and explore such submissions and 
proposals of adjustment. The Regional 
Office provides Board-prepared forms 
for such settlment agreements, as well 
as printed notices for posting by the 
respondent. These agreements, which 
are subject to the approval of the 
Regional Director, provide for an appeal 
to the General Counsel, as described in 
§ 101.6, by a complainant who will not 
join in a settlement or adjustment 
deemed adequate by the Regional 
Director. Proof of compliance is 
obtained by the Regional Director before 
the case is closed. If the respondent fails 
to perform the obligations under the 
informal agreement, the Regional 
Director may determine to institute 
formal proceedings. 

§ 101.3 Complaints. 

If the charge appears to have merit 
and efforts to dispose of it by informal 
adjustment are unsuccessful, the 


Regional Director institutes formal 
action by issuance of a complaint and 
notice of hearing. In certain types of 
cases, involving novel and complex 
issues, the Regional Director, at the 
discretion of the General Counsel, must 
submit the case for advice from the 
General Counsel before issuing a 
complaint. The complaint, which is 
served on all parties, sets forth the facts 
upon which the Board bases its 
jurisidiction and the facts relating to the 
alleged violations of law by the 
respondent. The respondent must file an 
answer to the complaint within 14 days 
of its receipt, setting forth a statement of 
its defense. 

§ 101.9 Settlement after issuance of 
complaint. 

(a) Even though formal proceedings 
have begun, the parties again have full 
opportunity at every stage to dispose of 
the case by amicable adjustment and in 
compliance with the law. Thus, after the 
complaint has been issued and a hearing 
scheduled or commenced, the attorney 
in charge of the case and the Regional 
Director afford all parties every 
opportunity for the submission and 
consideration of facts, argument, offers 
of settlement, or proposals of 
adjustment, except where time, the 
nature of the proceeding, and the public 
interest do not permit. 

(b) (1) After the issuance of a 
complaint, the Agency favors a formal 
settlement agreement, which is subject 
to the approval of the Board in 
Washington, DC. In such an agreement, 
the parties agree to waive their right to 
hearing and agree further that the Board 
may issue an order requiring the 
respondent to take action appropriate to 
the terms of the settlement. Ordinarily 
the formal settlement agreement also 
contains the respondent’s consent to the 
Board’s application for the entry of a 
judgment by the appropriate circuit 
court of appeals enforcing the Board's 
order. 

(2) In some cases, however, the 
Regional Director, who has authority to 
withdraw the complaint before the 
hearing § 102.18), may conclude that an 
informal settlement agreement of the 
type described in § 101.7 is appropriate. 
Such agreement is not subject to 
approval by the Board and does not 
provide for a Board order. It provides for 
the withdrawal of the complaint. 

(c) (1) If after issuance of a complaint 
but before opening of the hearing, the 
charging party will not join in a 
settlement tentatively agreed upon by 
the Regional Director, the respondent, 
and any other parties whose consent 
may be required, the Regional Director 
serves a copy of the proposed settlement 


23969 


agreement on the charging party with a 
brief written statement of the reasons 
for proposing its approval. Within 7 
days after service of these documents, 
the charging party may file with the 
Regional Director a written statement of 
any objections to the proposed 
settlement. Such objections will be 
considered by the Regional Director in 
determining whether to approve the 
proposed settlement. If the settlement is 
approved by the Regional Director 
notwithstanding the objections, the 
charging party is so informed and 
provided a brief written statement of the 
reasons for the approval. 

(2) If the settlement agreement 
approved by the Regional Director is a 
formal one, providing for the entry of a 
Board order, the settlement agreement 
together with the charging party’s 
objections and the Regional Director's 
written statements are submitted to 
Washington, DC, where they are 
reviewed by the General Counsel. If the 
General Counsel decides to approve the 
settlement agreement, the charging party 
is so informed and the agreement and 
accompanying documents are submitted 
to the Board, upon whose approval the 
settlement is contingent. Within 7 days 
after service of notice of submission of 
the settlement agreement to the Board, 
the charging party may file with the 
Board in Washington, DC. a further 
statement in support of objections to the 
settlement agreement. 

(3) If the settlement agreement 
approved by the Regional Director is an 
informal one, providing for the 
withdrawal of the complaint, the 
charging party may appeal the Regional 
Director s action to the General Counsel, 
as provided in § 102.19 of the Board’s 
Rules and Regulations. 

(d) (1) If the settlement occurs after the 
opening of the hearing and before 
issuance of the administrative law 
judge’s decision and there is an all-party 
informal settlement, the request for 
withdrawal of the complaint must be 
submitted to the administrative law 
judge for approval. If the all-party 
settlement is a formal one, final 
approval must come from the Board. If 
any party will not join in the settlement 
agreed to by the other parties, the 
administrative law judge will give such 
party an opportunity to state on the 
record or in writing its reasons for 
opposing the settlement. 

(2) If the administrative law judge 
decides to accept or reject the proposed 
settlement, any party aggrieved by such 
ruling may ask for leave to appeal to the 
Board as provided in § 102.26. 

(e) (1) In the event the respondent fails 
to comply with the terms of a settlement 
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stipulation, upon which a Board order 
and court judgment are based, the Board 
may petition the court to adjudge the 
respondent in contempt. If the 
respondent refuses to comply with the 
terms of a settlement stipulation 
providing solely for the entry of a Board 
order, the Board may petition the court 
for enforcement of its order pursuant to 
section 10 of the National Labor 
Relations Act. 

(2) In the event the respondent fails to 
comply with the terms of an informal 
settlement agreement, the Regional 
Director may set the agreement aside 
and institute further proceedings. 

§ 101.10 Hearings. 

(a) Except in extraordinary situations 
the hearing is open to the public and 
usually conducted in the Region where 
the charge originated. A duly designated 
administrative law judge presides over 
the hearing. The Government’s case is 
conducted by an attorney attached to 
the Board’s Regional Office, who has the 
responsibility of presenting the evidence 
in support of the complaint. The rules of 
evidence applicable in the district courts 
of the United States under the Rules of 
Civil Procedure adopted by the Supreme 
Court are, so far as practicable, 
controlling. Counsel for the General 
Counsel, all parties to the proceeding, 
and the administrative law judge have 
the power to cull, examine, and cross- 
examine witnesses and to introduce 
evidence into the record. They may also 
submit briefs, engage in oral argument, 
and submit proposed findings and 
conclusions to the administrative law 
judge. The attendance and testimony of 
witnesses and the production of 
evidence material to any matter under 
investigation may be compelled by 
subpoena. 

(b) The functions of all administrative 
law judges and other Board agents or 
employees participating in decisions in 
conformity with section 8 of the 
Administrative Procedure Act (5 U.S.C. 
557) are conducted in an impartial 
manner and any such administrative 
law judge, agent, or employee may at 
any time withdraw if he or she deems 
himself or herself disqualified because 
of bias or prejudice. The Board's 
attorney has the burden of proof of 
violations of section 8 of the National 
Labor Relations Act and section 222(f) 
of the Telegraph Merger Act. In 
connection with hearings subject to the 
provisions of section 7 of the 
Administrative Procedure Act (5 U.S.C. 
556): 

(1) No sanction is imposed or rule or 
order issued except upon consideration 
of the whole record or such portions 
thereof as may be cited by any party 


and as supported by and in accordance 
with the preponderance of the reliable, 
probative, and substantial evidence. 

(2) Every party has the right to present 
its case or defense by oral or 
documentary evidence, to submit 
rebuttal evidence, and to conduct such 
cross-examination as may be required 
for a full and true disclosure of the facts. 

(3) Where any decision rests on 
official notice of a material fact not 
appearing in the evidence in the record, 
any party is on timely request afforded a 
reasonable opportunity to show the 
contrary. 

(4) Subject to the approval of the 
administrative law judge, all parties to 
the proceeding voluntarily may enter 
into a stipulation dispensing with a 
verbatim written transcript of record of 
the oral testimony adduced at the 
hearing and providing for the waiver by 
the respective parties of their right to file 
with the Board exceptions to the 
findings of fact (but not to conclusions 
of law or recommended orders) in the 
administrative law judge's decision. 

§101.11 Administrative law Judge's 
decision. 

(a) At the conclusion of the hearing 
the administrative law judge prepares a 
decision stating findings of fact and 
conclusions, as well as the reasons for 
the determinations on all material 
issues, and making recommendations as 
to action which should be taken in the 
case. The administrative law judge may 
recommend dismissal or sustain the 
complaint, in whole or in part, and 
recommend that the respondent cease 
and desist from the unlawful acts found 
and take action to remedy their effects. 

(b) The administrative law judge’s 
decision is filed with the Board in 
Washington. DC, and copies are 
simultaneously served on each of the 
parties. At the same time the Board, 
through its Executive Secretary, issues 
and serves on each of the parties an 
order transferring the case to the Board. 
The parties may accept and comply with 
the administrative law judge’s 
recommended order, which, in the 
absence of exceptions, shall become the 
order of the Board. Or, the parties or 
counsel for the Board may file 
exceptions to the administrative law 
judge's decision with the Board. 
Whenever any party files exceptions, 
any other party may file an answering 
brief limited to questions raised in the 
exceptions and/or may file cross- 
exceptions relating to any portion of the 
administrative law judge's decision. 
Cross-exceptions may be filed only by a 
party who has not previously filed 
exceptions. Whenever any party files 
cross-exceptions, any other party may 


file an answering brief to the cross¬ 
exceptions. The parties may request 
permission to appear and argue orally 
before the Board in Washington, DC. 
They may also submit proposed findings 
and conclusions to the Board. 

§ 101.12 Board decision and order. 

(a) If any party files exceptions to the 
administrative law judge's decision, the 
Board, with the assistance of the staff 
counsel to each Board Member who 
function in much the same manner as 
law clerks do for judges, reviews the 
entire record, including the 
administrative law judge’s decision and 
recommendations, the exceptions 
thereto, the complete transcript of 
evidence, and the exhibits, briefs, and 
arguments. The Board does not consult 
with members of the administrative law 
judge's staff of the division of judges or 
with any agent of the General Counsel 
in its deliberations. It then issues its 
decision and order in which it may 
adopt, modify, or reject the findings and 
recommendations of the administrative 
law judge. The decision and order 
contains detailed findings of fact, 
conclusions of law, and basic reasons 
for decision on all material issues 
raised, and an order either dismissing 
the complaint in whole or in part or 
requiring the respondent to cease and 
desist from its unlawful practices and to 
take appropriate affirmative action. 

(b) If no exceptions are filed, the 
administrative law judge’s decision and 
recommended order automatically 
become the decision and order of the 
Board pursuant to section 10(c) of the 
Act. All objections and exceptions, 
whether or not previously made during 
or after the hearing, are deemed waived 
for all purposes. 

§ 101.13 Compliance with Board decision 
and order. 

(a) Shortly after the Board's decision 
and order is issued the Director of the 
Regional Office in which the charge was 
filed communicates with the respondent 
for the purpose of obtaining compliance. 
Conferences may be held to arrange the 
details necessary for compliance with 
the terms of the order. 

(b) If the respondent effects full 
compliance with the terms of the order, 
the Regional Director submits a report to 
that effect to Washington, DC. after 
which the case may be closed. Despite 
compliance, however, the Board's order 
is a continuing one; therefore, the 
closing of a case on compliance is 
necessarily conditioned upon the 
continued observance of that order; and 
in some cases it is deemed desirable, 
notwithstanding compliance, to 
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implement the order with an enforcing 
court judgment. Subsequent violations of 
the order may become the basis of 
further proceedings. 

§ 101.14 Judicial review of Board decision 
and order. 

If the respondent does not comply 
with the Board’s order, or the Board 
deems it desirable to implement the 
order with a court judgment, the Board 
may petition the appropriate Federal 
court for enforcement. Or. the 
respondent may petition the circuit court 
of appeals to review and set aside the 
Board s order. Upon such review or 
enforcement proceedings, the court 
reviews the record and the Board’s 
findings and order and sustains them if 
they are in accordance with the 
requirements of law. The court may 
enforce, modify, or set aside in whole or 
in part the Board’s findings and order, or 
it may remand the case to the Board for 
further proceedings as directed by the 
court. Following the court’s judgment, 
either the Government or the private 
party may petition the Supreme Court 
for review upon writ of certiorari. Such 
applications for review to the Supreme 
Court are handled by the Board through 
the Solicitor General of the United 
States. 

§ 101.15 Compliance with court judgment. 

After a Board order has been enforced 
by a court judgment, the Board has the 
responsibility of obtaining compliance 
with that judgment. Investigation is 
made by the Regional Office of the 
respondent’s efforts to comply. If it Finds 
that the respondent has failed to live up 
to the terms of the court’s judgment the 
General Counsel may. on behalf of the 
Board, petition the court to hold the 
respondent in contempt of court. The 
court may order immediate remedial 
action and impose sanctions and 
penalties. 

§ 101.16 Backpay proceedings. 

(a) After a Board order directing the 
payment of backpay has been issued or 
after enforcement of such order by a 
court judgment, if informal efforts to 
dispose of the matter prove 
unsuccessful, the Regional Director then 
has discretion to issue a “backpay 
specification’’ in the name of the Board 
and a notice of hearing before an 
administrative law judge, both of which 
are served on the parties involved. The 
specification sets forth computations 
showing gross and net backpay due and 
any other pertinent information. The 
respondent must file an answer within 
21 days of the receipt of the 
specification, setting forth a 
particularized statement of its defense. 


(b) In the alternative, the Regional 
Director, under the circumstances 
specified above, may issue and serve on 
the parties a notice of hearing only, 
without a specification. Such notice 
contains, in addition to the time and 
place of hearing before an 
administrative law judge, a brief 
statement of the matters in controversy. 

(c) The procedure before the 
administrative law judge or the Board, 
whether initiated by the “backpay 
specification” or by notice of hearing 
without backpay specification, is 
substantially the same as that described 
in §§ 101.10 to 101.14, inclusive. 

Subpart C—Representation Cases 
Under Section 9(c) of the Act and 
Petitions for Clarification of 
Bargaining Units and for Amendment 
of Certifications Under Section 9(b) of 
the Act 

§ 101.17 Initiation of representation cases 
and petitions for clarification and 
amendment. 

The investigation of the question as to 
whether a union represents a majority of 
an appropriate grouping of employees is 
initiated by the filing of a petition by 
any person or labor organization acting 
on behalf of a substantial number of 
employees or by an employer when one 
or more individuals or labor 
organizations present a claim to be 
recognized as the exclusive bargaining 
representative. If there is a certified or 
currently recognized representative, any 
employee, or group of employees, or any 
individual or labor organization acting 
in their behalf may also file 
decertification petitions to test the 
question of whether the certified or 
recognized agent is still the 
representative of the employees. If there 
is a certified or currently recognized 
representative of a bargaining unit and 
there is no question concerning 
representation, a party may file a 
petition for clarification of the 
bargaining unit. If there is a unit covered 
by a certification and there is no 
question concerning representation, any 
party may File a petition for amendment 
to reflect changed circumstances, such 
as changes in the name or affiliation of 
the labor organization involved or in the 
name or location of the employer 
involved. The petition must be in writing 
and signed, and either must be notarized 
or must contain a declaration by the 
person signing it. under the penalties of 
the Criminal Code, that its contents are 
true and correct to the best of his or her 
knowledge and belief. It is filed with the 
Regional Director for the Region in 
which the proposed or actual bargaining 
unit exists. Petition forms, which are 


supplied by the Regional Office upon 
request, provide, among other things, for 
a description of the contemplated or 
existing appropriate bargaining unit, the 
approximate number of employees 
involved, and the names of all labor 
organizations which claim to represent 
the employees. If a petition is filed by a 
labor organization seeking certification, 
or in the case of a petition to decertify a 
certified or recognized bargaining agent, 
the petitioner must supply, within 48 
hours after filing but in no event later 
than the la9t day on which the petition 
might timely be filed, evidence of 
representation. Such evidence is usually 
in the form of cards, which must be 
dated, authorizing the labor organization 
to represent the employees or 
authorizing the petitioner to file a 
decertification petition. If a petition is 
filed by an employer, the petitioner must 
supply, within 48 hours after filing, proof 
of demand for recognition by the labor 
organization named in the petition and, 
in the event the labor organization 
named is the incumbent representative 
of the unit involved, a statement of the 
objective considerations demonstrating 
reasonable grounds for believing that 
the labor organization has lost its 
majority status. 

§ 101.16 Investigation of petition. 

(a) Upon receipt of the petition in the 
Regional OfFice, it is docketed and 
assigned to a member of the staff, 
usually a field examiner, for 
investigation. The field examiner 
conducts an investigation to ascertain 
(1) whether the employer’s operations 
affect commerce within the meaning of 
the Act, (2) the appropriateness of the 
unit of employees for the purposes of 
collective bargaining and the existence 
of a bona fide question concerning 
representation within the meaning of the 
Act, (3) whether the election would 
effectuate the policies of the Act and 
reflect the free choice of employees in 
the appropriate unit, and (4) whether, if 
the petitioner is a labor organization 
seeking recognition, there is a sufficient 
probability, based on the evidence of 
representation of the petitioner, that the 
employees have selected it to represent 
them. The evidence of representation 
submitted by the petitioning labor 
organization or by the person seeking 
decertification is ordinarily checked to 
determine the number or proportion of 
employees who have designated the 
petitioner, it being the Board's 
administrative experience that in the 
absence of special factors the conduct of 
an election serves no purpose under the 
statute unless the petitioner has been 
designated by at least 30 percent of the 
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employees. However, in the case of a 
petition by an employer, no proof of 
representation on the part of the labor 
organization claiming a majority is 
required and the Regional Director 
proceeds with the case if other factors 
require it unless the labor organization 
withdraws its claim to majority 
representation. The field examiner, or 
other member of the staff, attempts to 
ascertain from all interested parties 
whether or not the grouping or unit of 
employees described in the petition 
constitutes an appropriate bargaining 
unit. The petition may be amended at 
any time prior to hearing and may be 
amended during the hearing in the 
discretion of the hearing officer upon 
such terms as he or she deems just. 

(b) The petitioner may on its own 
initiative request the withdrawal of the 
petition if the investigation discloses 
that no question of representation exists 
within the meaning of the statute, 
because, among other possible reasons, 
the unit is not appropriate, or a written 
contract precludes further investigation 
at that time, or where the petitioner is a 
labor organization or a person seeking 
decertification and the showing of 
representation among the employees is 
insufficient to warrant an election under 
the 30-percent principle stated in 
paragraph (a) of this section. 

(c) For the same or similar reasons the 
Regional Director may request the 
petitioner to withdraw its petition. If the 
petitioner, despite the Regional 
Director’s recommendations, refuses to 
withdraw the petition, the Regional 
Director then dismisses the petition, 
stating the grounds for dismissal and 
informing the petitioner of its right of 
appeal to the Board in Washington. DC. 
The petition may also be dismissed in 
the discretion of the Regional Director if 
the petitioner fails to make available 
necessary facts which are in its 
possession. The petitioner may within 14 
days appeal from the Regional Director’s 
dismissal by filing such request with the 
Board in Washington, DC; after a full 
review of the file with the assistance of 
its staff, the Board may sustain the 
dismissal, stating the grounds of its 
affirmance, or may direct the Regional 
Director to take further action. 

§101.19 Consent adjustments before 
formal hearing. 

The Board has devised and makes 
available to the parties two types of 
informal consent procedures through 
which representation issues can be 
resolved without recourse to formal 
procedures. These informal 
arrangements are commonly referred to 
as consent-election agreement followed 
by Regional Director’s determination, 


and stipulated election agreement 
followed by Board certification. Forms 
for use in these informal procedures are 
available in the Regional Offices. 

(a)(1) The consent-election agreement 
followed by the Regional Director’s 
determination of representatives is one 
method of informal adjustment of 
representation cases. The terms of the 
agreement providing for this form of 
adjustment are set forth in printed 
forms, which are available upon request 
at the Board's Regional Offices. Under 
these terms the parties agree with 
respect to the appropriate unit, the 
payroll period to be U9ed as the basis of 
eligibility to vote in an election, and the 
place, date, and hours of balloting. A 
Board agent arranges the details 
incident to the mechanics and conduct 
of the election. For example, the Board 
agent usually arranges preelection 
conferences in which the parties check 
the list of voters and attempt to resolve 
any questions of eligibility. Also, prior to 
the date of election, the holding of such 
election shall be adequately publicized 
by the posting of official notices in the 
establishment whenever possible or in 
other places, or by the use of other 
means considered appropriate and 
effective. These notices reproduce a 
sample ballot and outline such election 
details as location of polls, time of 
voting, and eligibility rules. 

(2) The actual polling is always 
conducted and supervised by Board 
agents. Appropriate representatives of 
each party may assist them and observe 
the election. As to the mechanics of the 
election, a ballot is given to each eligible 
voter by the Board’s agents. The ballots 
are marked in the secrecy of a voting 
booth. The Board agents and authorized 
observers have the privilege of 
challenging for reasonable cause 
employees who apply for ballots. 

(3) Customarily the Board agents, in 
the presence and with the assistance of 
the authorized observers, count and 
tabulate the ballots immediately after 
the closing of the polls. A complete tally 
of the ballots is made available to the 
parties upon the conclusion of the 
election. 

(4) If challenged ballots are sufficient 
in number to affect the results of the 
election, the Regional Director conducts 
an investigation and rules on the 
challenges. Similarly, if objections to the 
conduct of the election are filed within 7 
days after the tally of ballots has been 
prepared, the Regional Director likewise 
conducts an investigation and rules on 
the objections. If, after investigation, the 
objections are found to have merit, the 
Regional Director may void the election 
results and conduct a new election. 


(5) This form of agreement provides 
that the rulings of the Regional Director 
on all questions relating to the election 
(for example, eligibility to vote and the 
validity of challenges and objections) 
are final and binding. Also, the 
agreement provides for the conduct of a 
runoff election, in accordance with the 
provisions of the Board’s Rules and 
Regulations, if two or more labor 
organizations appear on the ballot and 
no one choice receives the majority of 
the valid votes cast. 

(6) The Regional Director issues to the 
parties a certification of the results of 
the election, including certifications of 
representative where appropriate, with 
the same force and effect as if issued by 
the Board. 

(b) The stipulated election agreement 
followed by a Board determination 
provides that disputed matters following 
the agreed-upon election, if 
determinative of the results, can be the 
basis of a formal decision by the Board 
instead of an informal determination by 
the Regional Director, except that if the 
Regional Director decides that a hearing 
on objections or challenged ballots is 
necessary the Director may direct such a 
hearing before a hearing officer, or, if 
the case is consolidated with an unfair 
labor practice proceeding, before an 
administrative law judge. If a hearing is 
directed, such action on the part of the 
Regional Director constitutes a transfer 
of the case to the Board. Thus, except 
for directing a hearing, it is provided 
that the Board, rather than the Regional 
Director, makes the final determination 
of questions raised concerning 
eligibility, challenged votes, and 
objections to the conduct of the election. 
If challenged ballots are sufficient in 
number of affect the results of the 
election, the Regional Director conducts 
an investigation and issues a report on 
the challenges instead of ruling thereon, 
unless the Director elects to hold a 
hearing. Similarly, if objections to the 
conduct of the election are filed within 7 
days after the tally of ballots has been 
prepared, the Regional Director likewise 
conducts an investigation and issues a 
report instead of ruling on the validity of 
the objections, unless the Director electa 
to hold a hearing. The Regional 
Director’s report is served on the parties, 
who may file exceptions thereto within 
14 days with the Board in Washington. 
DC. The Board then reviews the entire 
record made and may. if a substantial 
issue is raised, direct a hearing on the 
challenged ballots or the objections to 
the conduct of the election. Or, the 
Board may, if no substantial issues are 
raised, affirm the Regional Director’s 
report and take appropriate action in 
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termination of the proceedings. If a 
hearing is ordered by the Regional 
Director or the Board on the challenged 
ballots or objections, all parties are 
heard and a report containing findings 
of fact and recommendations as to the 
disposition of the challenges or 
objections, or both, and resolving issues 
of credibility is issued by the hearing 
officer and served on the parties, who 
may file exceptions thereto within 14 
days with the Board in Washington, DC. 
The record made on the hearing is 
reviewed by the Board with the 
assistance of its stall counsel and a final 
determination made thereon. If the 
objections are found to have merit, the 
election results may be voided and a 
new election conducted under the 
supervision of the Regional Director. If 
the union has been selected as the 
representative, the Board or the 
Regional Director, as the case may be, 
issues its certification and the 
proceeding is terminated. If upon a 
decertification or employer petition the 
union loses the election.'the Board or the 
Regional Director, as the case may be, 
certifies that the union is not the chosen 
representative. 

§ 101.20 Formal hearing. 

(a) If no informal adjustment of the 
question concerning representation has 
been effected and it appears to the 
Regional Director that formal action is 
necessary, the Regional Director will 
institute formal proceedings by issuance 
of a notice of hearing on the issues, 
which is followed by a decision and 
direction of election or dismissal of the 
case. In certain types of cases, involving 
novel or complex issues, the Regional 
Director may submit the case for advice 
to the Board before issuing notice of 
hearing. 

(b) The notice of hearing, together 
with a copy of the petition, is served on 
the unions and employer filing or named 
in the petition and on other known 
persons or labor organizations claiming 
to have been designated by employees 
involved in the proceeding. 

(c) The hearing, usually open to the 
public, is held before a hearing officer 
who normally is an attorney or field 
examiner attached to the Regional 
Office but may be another qualified 
Agency official. The hearing, which i6 
nonadversary in character, is part of the 
investigation in which the primary 
interest of the Board’s agents is to 
ensure that the record contains as full a 
statement of the pertinent facts as may 
be necessary for determination of the 
case. The parties are afforded full 
opportunity to present their respective 
positions and to produce the significant 
facts in support of their contentions. In 


most cases a substantial number of the 
relevant facts are undisputed and 
stipulated. The parties are permitted to 
argue orally on the record before the 
hearing officer. 

§ 101.21 Procedure after hearing. 

(a) Pursuant to section 3(b) of the Act. 
the Board has delegated to its Regional 
Directors its powers under section 9 of 
the Act to determine the unit 
appropriate for the purpose of collective 
bargaining, to investigate and provide 
for hearings and determine whether a 
question of representation exists, and to 
direct an election or take a secret ballot 
under subsection (c) or (e) of section 9 
and certify the results thereof. These 
powers include the issuance of such 
decisions, orders, rulings, directions, 
and certifications as are necessary to 
process any representation or 
deauthorization petition. Thus, by way 
of illustration and not of limitation, the 
Regional Director may dispose of 
petitions by administrative dismissal or 
by decision after formal hearing; pass 
upon rulings made at hearings and 
requests for extensions of time for filing 
of briefs; rule on objections to elections 
and challenged ballots in connection 
with elections Directed by the Regional 
Director or the Board, after 
administrative investigation or fomal 
hearing; rule on motions to amend or 
rescind any certification issued after the 
effective date of the delegation; and 
entertain motions for oral argument. The 
Regional Director may at any time 
transfer the case to the Board for 
decision, but until such action is taken, 
it will be presumed that the Regional 
Director will decide the case. In the 
event the Regional Director decides the 
issues in a case, the decision is final 
subject to the review procedure set forth 
in the Board’s Rules and Regulations. 

(b) Upon the close of the hearing, the 
entire record in the case is forwarded to 
the Regional Director or, upon issuance 
by the Regional Director of an order 
transferring the case, to the Board in 
Washington. DC. The hearing officer 
also transmits an analysis of the issues 
and the evidence, but makes no 
recomendations in regard to resolution 
of the issues. All parties may file briefs 
with the Regional Director or, if the case 
is transferred to the Board at the close 
of the hearing, with the Board, within 7 
days after the close of the hearing. If the 
case is transferred to the Board after the 
close of the hearing, briefs may be filed 
with the Board within the time 
prescribed by the Regional Director. The 
parties may also request to be heard 
orally. Because of the nature of the 
proceedings, however, permission to 
argue orally is rarely granted. After 


review of the entire case, the Regional 
Director or the Board issues a decision, 
either dismissing the petition or 
directing that an election be held. In the 
latter event, the election is conducted 
underjhe supervision of the Regional 
Director in the manner already 
described in § 101.19. 

(c) With respect to objections to the 
conduct of the election and challenged 
ballots, the Regional Director has 
discretion (1) to issue a report on such 
objections and/or challenged ballots 
and transmit the issues to the Board for 
resolution, as in cases involving 
stipulated elections to be followed by 
Board certifications, or (2) to decide the 
issues on the basis of the administrative 
investigation or after a hearing, with the 
right to transfer the case to the Board for 
decision at any time prior to disposition 
of the issues on the merits. In the event 
the Regional Director adopts the first 
procedure, the parties have the same 
rights, and the same procedure is 
followed, as has already been described 
in connection with the postelection 
procedures in cases involving stipulated 
elections to be followed by Board 
certifications. In the event the Regional 
Director adopts the second procedure, 
the parties have the same rights, and the 
same procedure is followed, as has 
already been described in connection 
with hearings before elections. 

(d) The parties have the right to 
request review of any final decision of 
the Regional Director, within the times 
set forth in the Board’s Rules and 
Regulations, on one or more of the 
grounds specified therein. Any such 
request for review must be a self- 
contained document permitting the 
Board to rule on the basis of its contents 
without the necessity of recourse to the 
record, and must meet the other 
requirements of the Board’s Rules and 
Regulations as to its contents. The 
Regional Director’s action is not stayed 
by the filing of such a request or the 
granting of review, unless otherwise 
ordered by the Board. Thus, the 
Regional Director may proceed 
immediately to make any necessary 
arrangements for an election, including 
the issuance of a notice of election. 
However, unless a waiver is filed, the 
Director will normally not schedule an 
election until a date between the 25th 
and 30th days after the date of the 
decision, to permit the Board to rule on 
any request for review which may be 
filed. As to administrative dismissals 
prior to the close of hearing, see 

§ 101.18(c). 

(e) If the election involves two or 
more labor organizations and if the 
election results are inconclusive 
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because no choice on the ballot received 
the majority of valid votes cast, a runoff 
election is held as provided in the 
Board’s Rules and Regulations. 

Subpart D—Unfair Labor Practice and 
Representation Cases Under Sections 
8(b)(7) and 9(c) of the Act 

§ 101.22 initiation and investigation of a 
case under section 8(b)(7). 

(a) The investigation of an alleged 
violation of section 8(b)(7) of the Act is 
initiated by the filing of a charge. The 
manner of filing such charge and the 
contents thereof are the same as 
described in § 101.2. In some cases, at 
the time of the investigation of the 
charge, there may be pending a 
representation petition involving the 
employees of the employer named in the 
charge. In those cases, the results of the 
investigation of the charge will 
determine the cause of the petition. 

(b) The investigation of the charge is 
conducted in accordance with the 
provisions of § 101.4, insofar as they are 
applicable. If the investigation reveals 
that there is merit in the charge, a 
complaint is issued as described in 

§ 101.8. and an application is made for 
an injunction under section 10(1) of the 
Act, as described in § 101.37. If the 
investigation reveals that there is no 
merit in the charge, the Regional 
Director, absent a withdrawal of the 
charge, dismisses it, subject to appeal to 
the General Counsel. However, if the 
investigation reveals that issuance of a 
complaint may be warranted but for the 
pendency of a representation petition 
involving the employees of the employer 
named in the charge, action on the 
charge is suspended pending the 
investigation of the petition as provided 
in § 101.23. 

§ 101.23 Initiation and investigation of a 
petition in connection with a case under 
section 8(b)(7). 

(a) A representation petition 1 
involving the employees of the employer 
named in the charge is handled under an 
expedited procedure when the 
investigation of the charge has revealed 
that: (1) The employer’s operations 
affect commerce within the meaning of 
the Act: (2) picketing of the employer is 
being conducted for an object 
proscribed by section 8(b)(7) of the Act; 
(3) subparagraph (C) of that section of 
the Act is applicable to the picketing: 
and (4) the petition has been filed within 


1 The manner of Tiling of such petition and the 
contents thereof are the same as described in 
§ 101 . 17 . except that the petitioner is not required to 
allege that a claim was made on the employer for 
recognition or that the union represents a 
substantia) number of employees. 


a reasonable period of time not to 
exceed 30 days from the commencement 
of the picketing. In these circumstances, 
the member of the Regional Director’s 
staff to whom the matter ha 9 been 
assigned investigates the petition to 
ascertain further: the unit appropriate 
for collective bargaining; and whether 
an election in that unit would effectuate 
the policies of the Act. 

(b) If, based on such investigation, the 
Regional Director determines that an 
election is warranted, the Director may, 
without a prior hearing, direct that an 
election be held in an appropriate unit of 
employees. Any party aggrieved may 
file a request with the Board for special 
permission to appeal that action to the 
Board, but such review, if granted, will 
not, unless otherwise ordered by the 
Board, stay the proceeding. If it is 
determined that an election is not 
warranted, the Director dismisses the 
petition or makes other disposition of 
the matter. Should the Regional Director 
conclude that an election is warranted, 
the Director fixes the basis of eligibility 
of voters and the place, date, and hours 
of balloting. The mechanics of arranging 
the balloting, the other procedures for 
the conduct of the election, and the 
postelection proceedings are the same, 
insofar as appropriate, as those 
described in § 101.19, except that the 
Regional Director’s rulings on any 
objections to the conduct of the election 
or challenged ballots are final and 
binding, unless the Board, on an 
application by one of the parties, grants 
such party special permission to appeal 
from the Regional Director’s rulings. The 
party requesting such review by the 
Board must do so promptly, in writing, 
and state briefly the grounds relied on. 
Such party must also immediately serve 
a copy on the other parties, including the 
Regional Director. Neither the request 
for review by the Board nor the Board’s 
grant of such review operates as a stay 
of any action taken by the Regional 
Director, unless specifically so ordered 
by the Board. If the Board grants 
permission to appeal, and it appears to 
the Board that substantial and material 
factual issues have been presented with 
respect to the objections to the conduct 
of the election or challenged ballots, it 
may order that a hearing be held on 
such issues or take other appropriate 
action. 

(c) If the Regional Director believes, 
after preliminary investigation of the 
petition, that there are substantial issues 
which require determination before an 
election may be held, the Director may 
order a hearing on the issues. This 
hearing is followed by Regional Director 
or Board decision and direction of 


election, or other disposition. The 
procedures to be used in connection 
with such hearing and posthearing 
proceedings are the same, insofar as 
they are applicable, as those described 
in §§ 101.20 and 101.21, except that the 
parties may not file briefs with the 
Regional Director or the Board unless 
special permission therefor is granted, 
but may state their respective legal 
positions fully on the record at the 
hearing, and except that any request for 
review must be filed promptly after 
issuance of the Regional Director’s 
decision. 

(d) Should the parties so desire, they 
may. with the approval of the Regional 
Director, resolve the issues as to the 
unit, the conduct of the balloting, and 
related matters pursuant to informal 
consent procedures, as described in 

§ 101.19(a). 

(e) If a petition has been filed which 
does not meet the requirements for 
processing under the expedited 
procedures, the Regional Director may 
process it under the procedures set forth 
in subpart C. 

§ 101.24 Final disposition of a charge 
which has been held pending Investigation 
of the petition. 

(a) Upon the determination that the 
issuance of a direction of election is 
warranted on the petition, the Regional 
Director, absent withdrawal of the 
charge, dismisses it subject to an appeal 
to the General Counsel in Washington, 
DC. 

(b) If, however, the petition is 
dismissed or withdrawn, the 
investigation of the charge is resumed, 
and the appropriate steps described in 
§ 101.22 are taken with respect to it. 

§ 101.25 Appeal from the dismissal of a 
petition, or from the refusal to process it 
under the expedited procedure. 

If it is determined after investigation 
of the representation petition that 
further proceedings based thereon are 
not warranted, the Regional Director, 
absent withdrawal of the petition, 
dismisses it. stating the grounds 
therefor. If it is determined that the 
petition does not meet the requirements 
for processing under the expedited 
procedure, the Regional Director advises 
the petitioner of the determination to 
process the petition under the 
procedures described in subpart C. In 
either event, the Regional Director 
informs all the parties of such action, 
and such action is final, although the 
Board may grant an aggrieved party 
permission to appeal from the Regional 
Director’s action. Such party must 
request such review promptly, in 
writing, and state briefly the grounds 
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relied on. Such party must also 
immediately serve a copy on the other 
parties, including the Regional Director. 
Neither the request for review by the 
Board, nor the Board’s grant of such 
review, operates as a stay of the action 
taken by the Regional Director, unless 
specifically so ordered by the Board. 

Subpart E—Referendum Cases Under 
Section 9(e) (1) and (2) of the Act 

§ 101.26 Initiation of rescission of 
authority cases. 

The investigation of the question as to 
whether the authority of a labor 
organization to make an agreement 
requiring membership in a labor 
organization as a condition of 
employment is to be rescinded is 
initiated by the filing of a petition by an 
employee or group of employees on 
behalf of 30 percent or more of the 
employees in a bargaining unit covered 
by an agreement between their 
employer and a labor organization 
requiring membership in such labor 
organization. The petition must be in 
writing and signed, and either must be 
notarized or must contain a declaration 
by the person signing it, under the 
penalties of the Criminal Code, that its 
contents are true and correct to the best 
of his knowledge and belief. It is filed 
with the Regional Director for the 
Region in which the alleged appropriate 
bargaining unit exists or, if the 
bargaining unit exists in two or more 
Regions, with the Regional Director for 
any of such Regions. The blank form, 
which is supplied by the Regional Office 
upon request, provides, among other 
things, for a description of the 
bargaining unit covered by the 
agreement, the approximate number of 
employees involved, and the names of 
any other labor organizations which 
claim to represent the employees. The 
petitioner must supply with the petition, 
or within 48 hours after filing, evidence 
of authorization from the employees. 

§ 101.27 Investigation of petition; 
withdrawals and dismissals. 

(a) Upon receipt of the petition in the 
Regional Office, it is filed, docketed, and 
assigned to a member of the staff, 
usually a field examiner, for 
investigation. The field examiner 
conducts an investigation to ascertain: 

(1) Whether the employer’s operations 
affect commerce within the meaning of 
the Act, (2) whether there is in effect an 
agreement requiring as a condition of 
employment membership in a labor 
organization. (3) whether the petitioner 
has been authorized by at least 30 
percent of the employees to file such a 
petition, and (4) whether an election 


would effectuate the policies of the Act 
by providing for a free expression of 
choice by the employees. The evidence 
of designation submitted by the 
petitioner, usually in the form of cards 
signed by individual employees 
authorizing the filing of such a petition, 
is checked to determine the proportion 
of employees who desire rescission. 

(b) The petitioner may on its own 
initiative request the withdrawal of the 
petition if the investigation discloses 
that an election i9 inappropriate, 
because, among other possible reasons, 
the petitioner’s card-showing is 
insufficient to meet the 30-percent 
statutory requirement referred to in 
subsection (a) of this section. 

(c) For the same or similar reasons the 
Regional Director may request the 
petitioner to withdraw its petition. If the 
petitioner, despite the Regional 
Director’s recommendation, refuses to 
withdraw the petition, the Regional 
Director then dismisses the petition, 
stating the grounds for his dismissal and 
informing the petitioner of the right of 
appeal to the Board in Washington, DC. 
The petitioner may within 14 days 
appeal from the Regional Director’s 
dismissal by filing such request with the 
Board in Washington, DC. The request 
shall contain a complete statement 
setting forth the facts and reasons upon 
which the request is made. After a full 
review of the file with the assistance of 
its staff, the Board may sustain the 
dismissal, stating the grounds for its 
affirmance, or may direct the Regional 
Director to take further action. 

§ 101.28 Consent agreements providing 
for election. 

The Board makes available to the 
parties two types of informal consent 
procedures through which authorization 
issues can be resolved without resort to 
formal procedures. These informal 
agreements are commonly referred to as 
(a) consent-election agreement followed 
by Regional Director’s determination, 
and (b) stipulated election agreement 
followed by Board certification. Forms 
for use in these informal procedures are 
available in the Regional Offices. The 
procedures to be used in connection 
with a consent-election agreement 
providing for Regional Director’s 
determination and a stipulated election 
agreement providing for Board 
certification are the same as those 
already described in subpart C of the 
Statements of Procedure in connection 
with similar agreements in 
representation cases under section 9(c) 
of the Act, except that no provision is 
made for runoff elections. 


§ 101.29 Procedure respecting election 
conducted without hearing. 

If the Regional Director determines 
that the case is an appropriate one for 
election without formal hearing, an 
election is conducted as quickly as 
possible among the employees and upon 
the conclusion of the election the 
Regional Director makes available to the 
parties a tally of ballots. The parties, 
however, have an opportunity to make 
appropriate challenges and objections to 
the conduct of the election and they 
have the same rights, and the same 
procedure is followed, with respect to 
objections to the conduct of the election 
and challenged ballots, as has already 
been described in subpart C of the 
Statements of Procedure in connection 
with the postelection procedures in 
representation cases under section 9(c) 
of the Act, except that no provision is 
made for a runoff election. If no such 
objections are filed within 7 days and if 
the challenged ballots are insufficient in 
number to affect the results of the 
election, the Regional Director issues to 
the parties a certification of the results 
of the election, with the same force and 
effect as if issued by the Board. 

§ 101.30 Formal hearing and procedure 
respecting election conducted after 
hearing. 

(a) The procedures are the same as 
those described in subpart C of the 
Statements of Procedure respecting 
representation cases arising under 
section 9(c) of the Act. If the preliminary 
investigation indicates that there are 
substantial issues which require 
determination before an appropriate 
election may be held, the Regional 
Director will institute formal 
proceedings by issuance of a notice of 
hearing on the issues which, after 
hearing, is followed by Regional 
Director or Board decision and direction 
of election or dismissal. The notice of 
hearing together with a copy of the 
petition is served on the petitioner, the 
employer, and any other known persons 
or labor organizations claiming to have 
been designated by employees involved 
in the proceeding. 

(b) The hearing, usually open to the 
public, is held before a hearing officer 
who normally is an attorney or field 
examiner attached to the Regional 
Office but may be another qualified 
Agency official. The hearing, which is 
nonadversary in character, is part of the 
investigation in which the primary 
interest of the Board’s agents is to insure 
that the record contains as full a 
statement of the pertinent facts as may 
be necessary for determination of the 
case. The parties are afforded full 
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opportunity to present their respective 
positions and to produce the significant 
facts in support of their contentions. In 
most cases a substantial number of the 
relevant facts are undisputed and 
stipulated. The parties are permitted to 
argue orally on the record before the 
hearing officer. 

(c) Upon the close of the hearing, the 
entire record in the case is then 
forwarded to the Regional Director or 
the Board, together with an informal 
analysis by the hearing officer of the 
issues and the evidence but without 
recommendations. All parties may file 
briefs with the Regional Director or the 
Board within 7 days after the close of 
the hearing. If the case is transferred to 
the Board after the close of the hearing, 
briefs may be filed with the Board 
within the time prescribed by the 
Regional Director. The parties may also 
request to be heard orally. Because of 
the nature of the proceeding, however, 
permission to argue orally is rarely 
granted. After review of the entire case, 
the Board issues a decision either 
dismissing the petition or directing that 
an election be held. In the latter event, 
the election is conducted under the 
supervision of the Regional Director in 
the manner already described in 

§ 101.19. 

(d) The parties have the same rights, 
and the same procedure is followed, 
with respect to objections to the conduct 
of the election and challenged ballots as 
has already been described in 
connection with the postelection 
procedures in representation cases 
under section 9(c) of the Act. 

Subpart F—Jurisdictional Dispute 
Cases Under Section 10(k) of the Act 

§ 101.31 Initiation of proceedings to hear 
and determine jurisdictional disputes under 
section 10(k). 

The investigation of a jurisdictional 
dispute under section 10(k) is initiated 
by the filing of a charge, as described in 
§ 101.2, by any person alleging a 
violation of paragraph (4)(D) of section 
8(b). As soon as possible after a charge 
has been filed, the Regional Director 
serves on the parties a copy of the 
charge together with a notice of the 
filing of such charge. 

§101.32 Investigation of charges; 
withdrawal of charges; dismissal of 
charges and appeals to Board. 

These matters are handled as 
described in § 101.4 to 101.7, inclusive. 
Cases involving violation of paragraph 
(4)(D) of section 8(b) in which it is 
deemed appropriate to seek injunctive 
relief of a district court pursuant to 
section 10(1) of the Act are given 
priority over all other cases in the office 


except other cases under section 10(1) of 
the Act and cases of like character. 

§ 101.33 Initiation of formal action; 
settlement. 

If, after investigation, it appears that 
the Board should determine the dispute 
under section 10(k) of the Act, the 
Regional Director issues a notice of 
hearing which includes a simple 
statement of issues involved in the 
jurisdictional dispute and which is 
served on all parties to the dispute out 
of which the unfair labor practice is 
alleged to have arisen. The hearing is 
scheduled for not less than 10 days after 
service of the notice of the filing of the 
charge, except that in cases involving 
the national defense, agreement will be 
sought for scheduling of hearing on less 
notice. If the parties present to the 
Regional Director satisfactory evidence 
that they have adjusted the dispute, the 
Regional Director withdraws the notice 
of hearing and either permits the 
withdrawal of the charge or dismisses 
the charge. If the parties submit to the 
Regional Director satisfactory evidence 
that they have agreed upon methods for 
the voluntary adjustment of the dispute, 
the Regional Director shall defer action 
upon the charge and shall withdraw the 
notice of hearing if issued. The parties 
may agree on an arbitrator, a proceeding 
under section 9(c) of the Act, or any 
other satisfactory method to resolve the 
dispute. If the agreed-upon method for 
voluntary adjustment results in a 
determination that employees 
represented by a charged union are 
entitled to perform the work in dispute, 
the Regional Director dismisses the 
charge against that union irrespective of 
whether the employer complies with 
that determination. 

§101.34 Hearing. 

If the parties have not adjusted the 
dispute or agreed upon methods of 
voluntary adjustment, a hearing, usually 
open to the public, is held before a 
hearing officer. The hearing is 
nonadversary in character, and the 
primary interest of the hearing officer is 
to insure that the record contains as full 
a statement of the pertinent facts as may 
be necessary for a determination of the 
issues by the Board. All parties are 
afforded full opportunity to present their 
respective positions and to produce 
evidence in support of their contentions. 
The parties are permitted to argue orally 
on the record before the hearing officer. 
At the close of the hearing, the case is 
transmitted to the Board for decision. 

The hearing officer prepares an analysis 
of the issues and the evidence, but 
makes no recommendations in regard to 
resolution of the dispute. 


§ 101.35 Procedure before the Board. 

The parties have 7 days after the close 
of the hearing, subject to any extension 
that may have been granted, to file 
briefs with the Board and to request oral 
argument which the Board may or may 
not grant. However, in cases involving 
the national defense and so designated 
in the notice of hearing, the parties may 
not file briefs but after the close of the 
evidence may argue orally upon the 
record their respective contentions and 
positions, except that for good cause 
shown in an application expeditiously 
made to the Board in Washington, DC, 
after the close of the hearing, the Board 
may grant leave to file briefs in such 
time as it shall specify. The Board then 
considers the evidence taken at the 
hearing and the hearing officer’s 
analysis together with any briefs that 
may be filed and the oral argument, if 
any. and issues its determination or 
makes other disposition of the matter. 

§ 101.36 Compliance with determination; 
further proceedings. 

After the issuance of determination by 
the Board, the Regional Director in the 
Region in which the proceeding arose 
communicates with the parties for the 
purpose of ascertaining their intentions 
in regard to compliance. Conferences 
may be held for the purpose of working 
out details. If satisfied that the parties 
are complying with the determination, 
the Regional Director dismisses the 
charge. If not satisfied that the parties 
are complying, the Regional Director 
issues a complaint and notice of hearing, 
charging violation of section 8(b)(4)(D) 
of the Act, and the proceeding follows 
the procedure outlined in §§ 101.8 to 
101.15, inclusive. However, if the Board 
determines that employees represented 
by a charged union are entitled to 
perform the work in dispute, the 
Regional Director dismisses the charge 
against that union irrespective of 
whether the employer complies with the 
determination. 

Subpart G—Procedure Under Section 
10 (J) and (I) of the Act 

§ 101.37 Application for temporary relief 
or restraining orders. 

Whenever it is deemed advisable to 
seek temporary injunctive relief under 
section 10(j) or whenever it is 
determined that a complaint should 
issue alleging violation of section 8(b)(4) 
(A), (B), or (C), or section 8(e), or section 
8(b)(7), or whenever it is appropriate to 
seek temporary injunctive relief for a 
violation of section 8(b)(4)(D), the officer 
or regional attorney to whom the matter 
has been referred will make application 
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for appropriate temporary relief or 
restraining order in the district court of 
the United States within which the 
unfair labor practice is alleged to have 
occurred or within which the party 
sought to be enjoined resides or 
transacts business, except that such 
officer or regional attorney will not 
apply for injunctive relief under section 
10(1) with respect to an alleged violation 
of section 8(b)(7) if a charge under 
section 8(a)(2) has been filed and, after 
preliminary investigation, there is 
reasonable cause to believe that such 
charge is true and a complaint should 
issue. 

§ 101.38 Change of circumstances. 

Whenever a temporary injunction has 
been obtained pursuant to section 10(j) 
and thereafter the administrative law 
judge hearing the complaint, upon which 
the determination to seek such 
injunction was predicated, recommends 
dismissal of such complaint, in whole or 
in part, the officer or regional attorney 
handling the case for the Board suggests 
to the district court which issued the 
temporary injunction the possible 
change in circumstances arising out of 
the findings and recommendations of the 
administrative law judge. 

Subpart H—Advisory Opinions and 
Declaratory Orders Regarding Board 
Jurisdiction 

§ 101.39 Initiation of advisory opinion 
case. 

The question of whether the Board 
will assert jurisdiction over a labor 
dispute which is the subject of a 
proceeding in an agency or court of a 
State or territory is initiated by the filing 
of a petition with the Board. This 
petition may be filed only if: (a) A 
proceeding is currently pending before 
such agency or court, and (b) the 
petitioner is a party to such proceeding 
before such agency or court or is the 
agency or court itself. The petition must 
be in writing and signed. When a 
petition is filed by a private party, it 
shall either be sworn to or shall contain 
a declaration under the penalties of the 
Criminal Code that its contents are true 
and correct. It is filed with the Executive 
Secretary of the Board in Washington, 
DC. No particular form is required, but 
the petition must be properly captioned 
and must contain the allegations 
required by § 102.99 of the Board’s Rules 
and Regulations. None of the 
information sought relates to the merits 
of the dispute. The petition may be 
withdrawn at any time before the Board 
issues its advisory opinion determining 
whether it would or would not assert 


jurisdiction on the basis of the facts 
before it. 

§ 101.40 Proceedings following the filing 
of the petition. 

(a) A copy of the petition is served on 
all other parties and the appropriate 
Regional Director by the petitioner. 

(b) Interested persons may request 
intervention by a written motion to the 
Board. Such intervention may be 
granted at the discretion of the Board. 

(c) Parties other than the petitioner 
may reply to the petition in writing, 
admitting or denying any or all of the 
matters asserted therein. 

(d) No briefs shall be filed except 
upon special permission of the Board. 

(e) After review of the entire record, 
the Board issues an advisory opinion as 
to whether the facts presented would or 
would not cause it to assert jurisdiction 
over the case if the case had been 
originally filed before it. The Board will 
limit its advisory opinion to the 
jurisdictional issue confronting it, and 
will not presume to render an opinion on 
the merits of the case or on the question 
of whether the subject matter of the 
dispute is governed by the Labor 
Management Relations Act. 

§ 101.41 Informal procedures for 
obtaining opinions on jurisdictional 
questions. 

Although a formal petition is 
necessary to obtain an advisory opinion 
from the Board, other avenues are 
available to persons seeking informal 
and, in most cases, speedy opinions on 
jurisdictional issues. In discussion of 
jurisdictional questions informally with 
Regional Office personnel, information 
and advice concerning the Board’s 
jurisdictional standards may be 
obtained. Such practices are not 
intended to be discouraged by the rules 
providing for formal advisory opinions 
by the Board, although the opinions 
expressed by such personnel are not to 
be regarded as binding upon the Board 
or the General Counsel. 

§ 101.42 Procedures for obtaining 
declaratory orders of the Board. 

(a) When both an unfair labor practice 
charge and a representation petition are 
pending concurrently in a Regional 
Office, appeals from a Regional 
Director’s dismissals thereof do not 
follow the same course. Appeal from the 
dismissal of a charge must be made to 
the General Counsel, while appeal from 
dismissal of a representation petition 
may be made to the Board. To obtain 
uniformity in disposing of such cases on 
jurisdictional grounds at the same stage 
of each proceeding, the General Counsel 
may file a petition for a declaratory 


order of the Board. Such order is 
intended only to remove uncertainty 
with respect to the question of whether 
the Board would assert jurisdiction over 
the labor dispute. 

(b) A petition to obtain a declaratory 
Board order may be filed only by the 
General Counsel. It must be in writing 
and signed. It is filed with the Executive 
Secretary of the Board in Washington, 
DC. No particular form is required, but 
the petition must be properly captioned 
and must contain the allegations 
required by § 102.106 of the Board’s 
Rules and Regulations. None of the 
information sought relates to the merits 
of the dispute. The petition may be 
withdrawn any time before the Board 
issues its declaratory order deciding 
whether it would or would not assert 
jurisdiction over the cases. 

§ 101.43 Proceedings following the filing 
of the petition. 

(a) A copy of the petition is served on 
all other parties. 

(b) Interested persons may request 
intervention by a written motion to the 
Board. Such intervention may be 
granted at the discretion of the Board. 

(c) All other parties may reply to the 
petition in writing. 

(d) Briefs may be filed. 

(e) After review of the record, the 
Board issues a declaratory order as to 
whether it will assert jurisdiction over 
the cases, but it will not render a 
decision on the merits at this stage of 
the cases. 

(f) The declaratory Board order will 
be binding on the parties in both cases. 

Dated at Washington, DC, June 23.1987. 

By direction of the Board. 

John C. Truesdale, 

Executive Secretory, National Labor 
Relations Board. 

[FR Doc. 87-14587 Filed 6-25-87; 8:45 am) 
BILLING CODE 7545-01-M 


DEPARTMENT OF THE TREASURY 
31 CFR Part 103 

Currency and Foreign Transactions; 
Amendment to the Bank Secrecy Act 
Regarding Administrative Summons 
Authority 

agency: Departmental Offices, 
Department of the Treasury. 
action: Final rule. 

summary: The Anti-Drug Abuse Act of 
1986, Pub. L. 99-570, which the President 
signed into law on October 27,1986, sets 
forth a number of statutory provisions 
relating to the fight against money 
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laundering and drug trafficking. These 
provisions include an amendment to the 
Bank Secrecy Act that authorizes the 
Secretary of the Treasury or a delegate 
of the Secretary to summon financial 
institutions, employees or officers, 
present or former, and any other person 
having possession, custody, or care of 
records required to be maintained under 
the Bank Secrecy Act, for the purpose of 
aiding in civil enforcement investigation 
of possible violations of Title II of the 
Bank Secrecy Act and other related 
statutes. 

EFFECTIVE DATE: June 26.1987. 

FOR FURTHER INFORMATION CONTACT: 

Jonathan J. Rusch, Director, Office of 
Financial Enforcement, Office of the 
Assistant Secretary (Enforcement), 
Department of the Treasury, Room 4320, 
1500 Pennsylvania Avenue. NW., 
Washington, DC 20220. (202) 566-8022. 

SUPPLEMENTARY INFORMATION: The 

Bank Secrecy Act, Pub. L 91-508 
(codified at 12 U.S.C. 1829b, 12 U.S.C. 
1951 et seq., and 31 U.S.C. 5311 through 
5324), empowers the Secretary of the 
Treasury to require financial institutions 
to keep records and file reports that the 
Secretary determines have a high degree 
of usefulness in criminal, tax, and 
regulatory matters. Treasury regulations 
implementing the Act. 31 CFR Part 103, 
require a variety of financial institutions 
to file reports of large currency 
transactions. The Secretary also has the 
authority to impose civil penalties for 
failures to comply with these 
regulations. 

Subtitle H of Title I of the Anti-Drug 
Abuse Act of 1986, the “Money 
Laundering Control Act of 1986,” 
contains amendments to. among other 
statutes, the Bank Secrecy Act. Section 
1356 of Subtitle H makes several 
substantive changes in 31 U.S.C. 5318. 
Among these changes is an expansion of 
the compliance authority of the 
Secretary to permit the Secretary or his 
delegates to issue administrative 
summonses for use in investigating civil 
violations of the Currency and Foreign 
Transactions Reporting Act (i.e., Title II 
of the Bank Secrecy Act), section 21 of 
the Federal Deposit Insurance Act, 
section 411 of the National Housing Act. 
chapter 2 of Pub. L. 91-508 (12 U.S.C 
1951 et seq.), or any regulation under 
any such provision. As stated in the 
Senate Judiciary Committee’s report on 
the Money Laundering Control Act, “It is 
imperative to the effectiveness of the 
Bank Secrecy Act that the Secretary 
have the ability to summon witnesses 
and documents, both to investigate 
violations of the act and to assess the 
appropriate level of civil penalties for 


violations of the act.” S. Rep. No. 433, 
99th Cong., 2d Sess. 17 (1986). 

In relevant part. 31 U.S.C. 5318. as 
amended, gives the Secretary the 
authority to: 

Summon a financial institution, an 
officer or employee of a financial 
institution (including a former officer or 
employee), or any person having 
possession, custody, or care of the 
reports and records required under this 
subchapter, to appear before the 
Secretary of the Treasury or his delegate 
at a time and place named in the 
summons and to produce such books, 
papers, records, or other data, and to 
give testimony, under oath, as may be 
relevant or material to an investigation 
described (above]. 

The new statute also sets forth various 
administrative aspects of the summons 
authority, and the manner for service of 
the summons and reimbursement of any 
costs. The statute provides that 
summoned parties will be reimbursed 
for the costs of compliance with the 
summons only with respect to fees and 
mileage for travel within the United 
States that are paid witnesses in Federal 
courts. Other costs, such as the cost of 
copying or transporting documents, will 
not be reimbursed. Finally, the new 
statute provides that summonses may be 
referred to the Attorney General for 
judicial enforcement in the event of 
contumacy or refusal to comply. 

The revised regulations below add a 
new Subpart E to Part 103 of Title 31 of 
the Code of Federal Regulations in order 
to incorporate this new authority into 
the Bank Secrecy Act regulations. In 
addition to outlining the use and 
limitations of the summons authority 
and various administrative aspects of 
the summons, the regulations also state 
which Treasury Department or bureau 
officials are authorized to issue 
summonses. Authority to issue 
summonses is delegated to various 
officials in the Office of the Assistant 
Secretary (Enforcement), the U.S. 
Customs Service, and the Internal 
Revenue Service. The Internal Revenue 
Service’s Criminal Investigation 
Division is being authorized to issue 
summonses solely for the purposes of 
perfecting seizures and forfeitures 
related to civil enforcement of the Bank 
Secrecy Act. 

Applicability of Notice and Effective 
Date Requirements 

Because this amendment merely 
conforms the present regulations to a 
recent statutory change, and 
promulgates Department procedures and 
practices for issuance and service of a 
summons in conformance with the 


statute, for such good cause found, 
notice and public procedure pursuant to 
5 U.S.C 553(b)(B) and a delayed effective 
date pursuant to 5 U.S.C. 553(d)(3) are 
unnecessary. 

Executive Order 12291 

As this final rule promulgates a 
regulation dealing solely with issues of 
agency management and organization, 
compliance with Executive Order 12291 
and a Regulatory Impact Analysis are 
not required. 

Regulatory Flexibility Act 

Since no notice of proposed 
rulemaking is required by the 
Administrative Procedure Act (5 U.S.C. 
551 et seq.), or by any other statute, this 
document is not subject to the 
provisions of the Regulatory Flexibility 
Act, 5 U.S.C. 603 and 604. 

Drafting Information 

The principal authors of this 
document are the Office of the Assistant 
General Counsel (Enforcement) and 
Jonathan J. Rusch, the Director of the 
Office of Financial Enforcement, 
Department of the Treasury. However, 
personnel from other offices participated 
in its development. 

List of Subjects in 31 CFR Part 103 

Authority delegations (Government 
agencies), Banks and banking, Currency, 
Foreign banking, Investigations, Law 
enforcement. Reporting and 
recordkeeping requirements. Taxes. 

Amendment 

For the reasons set forth in the 
preamble, 31 CFR Part 103 is amended to 
read as follows: 

PART 103—FINANCIAL 
RECORDKEEPING AND REPORTING 
OF CURRENCY AND FOREIGN 
TRANSACTIONS 

1. The authority citation for Part 103 is 
amended to read as follows: 

Authority: Pub. L. 91-500. Title l 04 Stat. 
1114 (12 U.S.C. 1829b. 1951-1959): and the 
Currency and Foreign Transactions Reporting 
Act. Pub. L 91-508. Title II. 84 Stat. 1118, as 
amended (31 U.S.C. 5311-5324). 

2. The table of contents for Part 103 is 
amended by adding after “§ 103.53 
Structured Transactions.**, the following 
Subpart E: 

• • # « * 

Subpart E—Summons 

Sec: 

103.61 General. 

103.62 Persons who may issue summons. 

103.63 Contents of summons. 

103.64 Service of summons. 
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See: 

103.65 Examination of witnesses and 
records. 

103.66 Enforcement of summons. 

103.67 Payment of expenses. 

* « « * * 

2. Part 103 is amended by adding at 
the end a new Subpart E, to read as 
follows: 

Subpart E—Summons 
§ 103.61 General. 

For any investigation for the purpose 
of civil enforcement of violations of the 
Currency and Foreign Transactions 
Reporting Act, as amended (31 U.S.C. 
5311 through 5324), section 21 of the 
Federal Deposit Insurance Act (12 U.S.C. 
1829b). section 411 of the National 
Housing Act (12 U.S.C. 1730d). or 
Chapter 2 of Pub. L. 91-506 (12 U.S.C. 
1951 et seq.). or any regulation under 
any such provision, the Secretary or 
delegate of the Secretary may summon a 
financial institution or an officer or 
employee of a financial institution 
(including a former officer or employee), 
or any person having possession, 
custody, or care of any of the records 
and reports required under the Currency 
and Foreign Transactions Reporting Act 
or this part to appear before the 
Secretary or his delegate, at a time and 
place named in the summons, and to 
give testimony, under oath, and be 
examined, and to produce such books, 
papers, records, or other data as may be 
relevant or material to such 
investigation. 

§ 103.62 Persons who may issue 
summons. 

For purposes of this part, the 
following officials are hereby designated 
as delegates of the Secretary who are 
authorized to issue a summons under 
§ 103.61, solely for the purposes of civil 
enforcement of this part: 

(a ) Office of the Secretary . The 
Assistant Secretary (Enforcement), the 
Deputy Assistant Secretary (Law 
Enforcement), and the Director. Office of 
Financial Enforcement. 

(b) Internal Revenue Service. Except 
with respect to § 103.23 of this part, the 
Commissioner, the Deputy 
Commissioner, the Associate 
Commissioner (Operations), the 
Assistant Commissioner (Examination), 
Regional Commissioners, Assistant 
Regional Commissioners (Examination), 
District Directors, District Examination 
Division Chiefs, and, for the purposes of 
perfecting seizures and forfeitures 
related to civil enforcement of this part, 
the Assistant Commissioner (Criminal 
Investigation), Assistant Regional 
Commissioners (Criminal Investigation), 


and District Criminal Investigation 
Division Chiefs. 

(c) Customs Service. With respect to 
§ 103.23 of this part, the Commissioner, 
the Deputy Commissioner, the Assistant 
Commissioner (Enforcement), Regional 
Commissioners, Assistant Regional 
Commissioners (Enforcement), and 
Special Agents in Charge. 

§ 103.63 Contents of summons. 

(a) Summons for testimony. Any 
summons issued under § 103.61 of this 
part to compel the appearance and 
testimony of a person shall state: 

(1) The name, title, address, and 
telephone number of the person before 
whom the appearance shall take place 
(who may be a person other than the 
persons who are authorized to issue 
such a summons under § 103.62 of this 
part); 

(2) The address to which the person 
summoned shall report for the 
appearance; 

(3) The date and time of the 
appearance; and 

(4) The name, title, address, and 
telephone number of the person who has 
issued the summons. 

(b) Summons of books, papers, 
records , or data. Any summons issued 
under § 103.61 of this part to require the 
production of books, papers, records, or 
other data shall describe the materials 
to be produced with reasonable 
specificity, and shall state: 

(1) The name, title, address, and 
telephone number of the person to 
whom the materials shall be produced 
(who may be a person other than the 
persons who are authorized to issue 
such a summons under $ 103.62 of this 
part); 

(2) The address at which the person 
summoned shall produce the materials, 
not to exceed 500 miles from any place 
where the financial institution operates 
or conducts business in the United 
States; 

(3) The specific manner of production, 
whether by personal delivery, by mail, 
or by messenger service; 

(4) The date and time for production; 
and 

(5) The name, title, address, and 
telephone number of the person who has 
issued the summons. 

§ 103.64 Service of summons. 

(a) Who may serve. Any delegate of 
the Secretary authorized under § 103.62 
of this part to issue a summons, or any 
other person authorized by law to serve 
summonses or other process, is hereby 
authorized to serve a summons issued 
under this part. 

(b) Manner of service. Service of a 
summons may be made— 


(1) Upon any person, by registered 
mail, return receipt requested, directed 
to the person summoned; 

(2) Upon a natural person by personal 
delivery; or 

(3) Upon any other person by delivery 
to an officer, managing or general agent, 
or any other agent authorized to receive 
service of process. 

(c) Certificate of service. The 
summons shall contain a certificate of 
service to be signed by the server of the 
summons. On the hearing of an 
application for enforcement of the 
summons, the certificate of service 
signed by the person serving the 
summons shall be evidence of the facts 
it states. 

§ 103.65 Examination of witnesses and 
records. 

(a) General. Any delegate of the 
Secretary authorized under § 103.62 of 
this part to issue a summons, or any 
officer or employee of the Treasury 
Department or any component thereof 
who is designated by that person 
(whether in the summons or otherwise), 
is hereby authorized to receive evidence 
and to examine witnesses pursuant to 
the summons. Any person authorized by 
law may administer any oaths and 
affirmations that may be required under 
this Subpart. 

(b) Testimony taken under oath. 
Testimony of any person under this Part 
may be taken under oath, and shall be 
taken down in writing by the person 
examining the person summoned or 
shall be otherwise transcribed. After the 
testimony of a witness has been 
transcribed, a copy of that transcript 
shall be made available to the witness 
upon request unless for good cause the 
person issuing the summons determines, 
under 5 U.S.C. 555, that a copy should 
not be provided. If such a determination 
has been made, the witness shall be 
limited to inspection of the official 
transcript of the testimony. 

(c) Disclosure of summons, testimony, 
or records. Unless the Secretary or a 
delegate of the Secretary listed under 

§ 103.62(a) of this part so authorizes in 
writing, or it is otherwise required by 
law, no delegate of the Secretary listed 
under § 103.62 (b) or (c) of this part or 
other officer or employee of the 
Treasury Department or any component 
thereof shall— 

(1) Make public the name of any 
person to whom a summons has been 
issued under this part, or release any 
information to the public concerning 
that person or the issuance of a 
summons to that person prior to the time 
and date set for that person’s 
appearance or production of records; or 
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(2) Disclose any testimony taken 
(including the name of the witness) or 
material presented pursuant to the 
summons, to any person other than an 
officer or employee of the Treasury 
Department or of any component 
thereof. 

Nothing in the preceding sentence shall 
preclude a delegate of the Secretary, or 
other officer or employee of the 
Treasury Department or any component 
thereof, from disclosing testimony taken, 
or material presented pursuant to a 
summons issued under this part, to any 
person in order to obtain necessary 
information for investigative purposes 
relating to the performance of official 
duties, or to any officer or employee of 
the Department of Justice in connection 
with a possible violation of Federal law. 

§ 103.66 Enforcement of summons. 

In the case of contumacy by. or 
refusal to obey a summons issued to. 
any person under this part, the 
Secretary or any delegate of the 
Secretary listed under § 103.62 of this 
part shall refer the matter to the 
Attorney General or delegate of the 
Attorney General (including any United 
States Attorney or Assistant United 
States Attorney, as appropriate), who 
may bring an action to compel 
compliance with the summons in any 
court of the United States within the 
jurisdiction of which the investigation 
which gave rise to the summons being or 
has been carried on. the jurisdiction in 
which the person summoned is a 
resident, or the jurisdiction in which the 
person summoned carries on business or 
may be found. When a referral is made 
by a delegate of the Secretary other than 
a delegate named in § 103.62(a) of this 
part, prompt notification of the referral 
must be made to the Director, Office of 
Financial Enforcement, Office of the 
Assistant Secretary (Enforcement). The 
court may issue an order requiring the 
person summoned to appear before the 
Secretary or delegate of the Secretary to 
produce books, papers, records, or other 
data, to give testimony as may be 
necessary in order to explain how such 
material was compiled and maintained, 
and to pay the costs of the proceeding. 
Any failure to obey the order of the 
court may be punished by the court as a 
contempt thereof. All process in any 
case under this section may be served in 
any judicial district in which such 
person may be found. 

§ 103.67 Payment of expenses. 

Persons summoned under this part 
shall be paid the same fees and mileage 
for travel in the United States that are 
paid witnesses in the courts of the 


United States. The United States shall 
not be liable for any other expense 
incurred in connection with the 
production of books, papers, records, or 
other data under this part. 

Dated: June 18.1987. 

Francis A. Keating. II, 

Assistant Secretary (Enforcement). 

|PR Doc. 87-14564 Filed 6-25-87; 8:45 am) 

BILLING CODE 4810-25-M 


POSTAL SERVICE 
39 CFR Part 111 

Domestic Mail Manual; Miscellaneous 
Amendments 

AGENCY: Postal Service. 

ACTION: Final rule. 

summary: The Postal Service hereby 
describes the numerous miscellaneous 
revisions consolidated in the 
Transmittal Letter for issue 23 of the 
Domestic Mail Manual, which is 
incorporated by reference in the Code of 
Federal Regulations, see 39 CFR 111.1. 

Most of the revisions are minor, 
editorial, or clarifying. Substantive 
changes, such as the revised regulations 
on solicitations in the guise of bills, 
invoices, or statements of account, and 
on paying for COD parcels with checks 
made out to the mailer, have previously 
been published in the Federal Register. 
EFFECTIVE DATE: May 1, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Kemp, (202) 268-2960. 
SUPPLEMENTARY INFORMATION: The 
Domestic Mail Manual has been 
amended by the publication of a 
transmittal letter for issue 23, dated May 
1,1987. The text of all published 
changes is filed with the Director of the 
Federal Register. Subscribers to the 
Domestic Mail Manual receive these 
amendments automatically from the 
Government Printing Office. 

The following excerpt from the 
Summary of Changes section of the 
transmittal letter for issue 23 covers the 
minor changes not previously described 
in interim or final rules published in the 
Federal Register. 

Note.—This is a complete issue of the 
DMM, containing changes published in the 
Postal Bulletin through April 30,1987 (Postal 
Bulletin 21617) and title changes resulting 
from reorganization. All future issues of the 
DMM will also be complete issues. 

Summary of Changes 

1. Sections 122.141:127c-f; 128.1; 
146.131; 159.11g; 159.151; 159.153; 

159.326i; 352.21 c-f; 353.4; 392.3; 651.212c- 


f; 652.4; and 695 have been revised to 
clarify the proper criteria for defining 
the length and height of a mailpiece 
when defining processing category, 
mailability, or surchargability and to 
provide specific guidance to all 
personnel regarding the handling of 
nonmailable or nonstandard mail (PD 
21614, 4-9-87). 

2. Exhibits 122.63e-l22.631 and 
122.63n have been revised to reflect 
changes to labeling lists (PB 21611, 3-19- 
87; PB 21614, 4-9-87). 

3. * * • 

4. Sections 124.61,124.62, and 
124.63b(2) are revised to clarify 
requirements concerning the time that 
mailable perishable matter may be in 
the mail and the packaging of such 
matter (PB 21605. 2-5-87). 

5. Section 124.335 is revised to reflect 
the Department of Transportation 50- 
pound weight limit per parcel for safety 
matches (PB 21604,1-29-87). 

6. Exhibit 125.2 is revised to reflect 
changes in openings of, and mailing 
restrictions applied to mail addressed to 
military post offices (PB 21606, 2-12-87; 
PB 21610, 3-12-87; PB 21611, 3-19-87; PB 
21612, 3-26-87; PB 21614, 4-9-87; PB 
21615, 4-16-87; PB 21616, 4-23-87). 

7. Section 137.252. Agency 
Authorization Codes, is revised (PB 
21605. 2-5-87; PB 21617, 4-30-87). 

8. Sections 144.641-144.643 are revised 
and 144.952g is added to reflect current 
data processing requirements with 
regard to postage meters and meter 
stamps (PB 21609, 3-5-87). 

9. * * * 

10. Section 154, Plant Loud 
Operations, is revised to clarify what 
the Postal Service and mailers must do 
to comply with plant load regulations 
(PB 21609, 3-5-87). 

11. Section 156.27 is added to clarify 
the policy on granting a rural route 
customer a change in delivery service 
from that currently in effect when 
existing service causes physical 
hardship to that customer (PB 21615. 4- 
16-87). 

12. Sections 159.2 through 159.5 are 
revised to reflect changes in the 
handling of undeliverable and dead mail 
(PB 21611, 3-19-87). 

13. Sections 262, 263, and 294.1 are 
revised and 294.4j is added to permit 
mailers to waive the signature of the 
addressee or the addressee’s agent, 
provided those mailers are willing to 
accept the postal delivery employee’s 
signature as proof of delivery of Express 
Mail and they understand that no 
indemnity will be paid for any loss (PB 
21609, 3-5-87). 

14. Exhibit 310 (p. 2), sections 325.1-2, 
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361.2 and 362.1 are revised to make more 
clear the fact that mailers may use 
Priority Mail for the transmission of any 
mailable matter weighing up to 70 
pounds. Material concerning air 
transportation limitations, previously in 
305.2. is moved to 321.3, Air 
Transportation Prohibitions. (PB 21615, 
4-16-67; PB 21616, 4-23-87). 

15. Exhibit 722.1 has been revised to 
reflect changes to labeling lists within 
BMC (Intra-BMC/ASF) Rate ZIP Code 
Service Areas (PB 21611, 3-19-87). 

16. * * * 

17. Section 941.43 is revised to cite the 
only exceptions the Money Order 
Division will make to the fee 
requirements, which are for Forms 6401 
necessitated by post office business, and 
those for requests made by financial 
bank institutions and Government 
agencies that process money orders 
directly with the Federal Reserve 
Banking System (PB 21606, 2-12-87). 

19. Section 951.63 is added to require 
verification that a customer is still 
eligible for a Group 2 fee at a facility 
required to charge Group 1 fees (PB 
21607, 2-19-87). 

20. Minor editorial and typographical 
changes have been made to 142.23, 

143.11. 149.333d(2), 149.343d(3), 
149.441a(4)(b). 149.442a(l), 149.81. 

Exhibit 159.151a, Exhibit 151.151f. 368.11, 
453.2a(3), 467.343(b). 467.343(d), 

467.343(e). and 667.642(b). 

List of Subjects in 39 CFR Part 111 

Postal Service. 

PART 111—GENERAL INFORMATION 
ON POSTAL SERVICE 

1. The authority citation for 39 CFR 
Part 111 continues to read as follows. 

Authority: 5 U.S.C. 552(a): 39 U.S.C. 101. 

401. 403. 404, 3001-3011. 3201-3219. 3403-3406. 
3621. 5001. 

2. In consideration of the foregoing, 
the table in § 111.3(e) is amended by 
adding at the end thereof the following: 

§ 111.3 Amendments to the Domestic Mail 
Manual. 


Transmittal letter for issue 23, Dated: 
May 1,1987, Federal Register 
publication 52 FR 23981. 

Fred Eggleston. 

Assistant General Co unset. Legislative 
Division. 

|FR Doc. 87-14554 Filed 6-25-87; 8:45 am| 
BILLING COO€ 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IA-7-FRL-3216-5I 

Approval and Promulgation of 
Implementation Plans; State of Iowa 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: Part C of the Clean Air Act. 
as amended in 1977, requires that each 
State Implementation Plan (SIP) contain 
emission limits and other measures to 
prevent significant deterioration of air 
quality in areas of a state designated 
attainment or unclassified under section 
107(d) of the Act for one or more criteria 
pollutants. 

The Iowa Environmental Protection 
Commission adopted revisions to the 
Iowa Administrative Code (IAC) 
pertaining to the prevention of 
significant deterioration (PSD) of air 
quality on February 17,1987. The final 
Iowa PSD rules were submitted as a 
revision to the Iowa SIP on March 9, 
1987. These rules became effective at 
the state level on April 15,1987. The 
state has adopted EPA’s PSD rules by 
reference. For that reason, EPA is acting 
on these rules using the direct-to-final 
procedures. 

dates: The effective date of this 
rulemaking is August 25.1987, unless 
EPA receives a notice that someone 
wishes to make adverse or critical 
comments by July 27.1987. 
addresses: Comments should be sent 
to Robert J. Chanslor, Environmental 
Protection Agency. Region VII, 726 
Minnesota Avenue. Kansas City, Kansas 
66101. Copies of the state's submittal are 
available for inspection during normal 
business hours at the above address and 
at the Iowa Department of Natural 
Resources, 900 East Grand, Des Moines, 
Iowa 50319; and the Public Information 
Reference Unit. Environmental 
Protection Agency, 401 M Street SW., 
Washington. DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Chanslor at (913) 236-2893; FTS 
757-2893. 

SUPPLEMENTARY information: Pursuant 
to Part C of the Clean Air Act. as 
amended in 1977, EPA promulgated plan 
requirements for PSD on June 19.1978 
(43 FR 26382). These requirements were 
codified at 40 CFR 51.24 (new 
codification 40 CFR 51.166). These 
requirements have been revised from 
time to time, the latest being on October 
26.1984 (49 FR 43209). On November 7, 
1986 (51 FR 40661). EPA recodified its 


regulations in Part 51. Part 51 
regulations pertaining to requirements 
for PSD SIPs are now found in 40 CFR 
51.166. EPA's 40 CFR Part 52 regulations 
were revised to reflect the revisions in 
40 CFR Part 51. 

EPA promulgated PSD regulations for 
states where it was determined that the 
applicable state SIP was found 
inadequate to prevent significant 
deterioration of air quality. Major 
revisions to these promulgated PSD 
requirements were made on August 7, 
1980 (45 FR 52741). The promulgation 
affecting the applicable Iowa SIP was 
codified at 40 CFR 52.833. 

On February 17,1987, the Iowa 
Environmental Protection Commission 
adopted revisions to the IAC affecting 
the review of new and modified 
stationary sources of air pollution. The 
revisions add PSD review requirements 
to IAC Chapter 22, "Controlling 
pollution”. These new rules were 
submitted by the Director, Iowa 
Department of Natural Resources 
(IDNR), on March 9.1987, and became 
effective at the State level April 15.1987. 
EPA's review finds that the procedures 
satisfy the public notification 
requirements of 40 CFR 51.102, and the 
submittal satisfies the 60-day 
requirement of 40 CFR 51.104(d). 

The Iowa PSD requirements are in 
IAC 22.4(455B), "Special requirements 
for major stationary sources located in 
areas designated attainment or 
unclassified (PSD)". These regulations 
adopt by reference the EPA regulation 
found at 40 CFR 52.21 as amended 
through August 7,1980. These state rules 
also adopt by reference the procedural 
requirements of 40 CFR 51.24(q)(2)(iv) as 
amended through August 7,1980 (these 
regulations are now codified at 40 CFR 
51.166(q)(2)(iv)). The state made certain 
revisions to the EPA regulations in order 
to omit nondelegable responsibilities of 
the Administrator. For a detailed 
description of the Iowa PSD rule 
adoption, the reader is referred to the 
EPA technical support document which 
is included with the state’s submittal 
that is available for public inspection. 

On April 22.1986, the state of Iowa 
adopted stack height regulations 
consistent with EPA’s regulations 
prohibiting credit for stack heights 
greater than good engineering practice 
or other dispersion techniques, except 
where such heights or dispersion 
techniques were in existence prior to the 
enactment of the Clean Air 
Amendments of 1970. These new state 
rules became effective on June 25.1986. 
The state submittal letter of May 20, 

1986, indicates that these new rules will 
be used to review new sources 






23982 


Federal Register / Vol. 52, No. 123 / Friday. June 26, 1987 / Rules and Regulations 


requesting construction permits. The 
letter also indicates that new source 
permit reviews will include a review for 
dispersion techniques other than 
excessive stack heights. 

On April 22,1987. the state of Iowa 
provided a letter to the EPA Regional 
Office committing to implementation of 
its stack height regulations in a manner 
consistent with EPA’s regulations in 
performing new source and PSD permit 
reviews. The state commits to deferring 
to EPA, if an inconsistency should be 
encountered. 

The Iowa stack height rules are 
currently being reviewed by EPA and 
will be acted on in a separate Federal 
Register notice. Since the state has in 
essence adopted EPA’s stack height 
review procedures and the state’s PSD 
rules are EPA rules adopted by 
reference, action on the Iowa PSD rules 
should not be delayed pending final 
approval of the stack height rules. 

Action 

EPA approves the revisions to the IAC 
in Chapter 22, ’’Controlling pollution”, 
which enables IDNR to review permit 
applications pertaining to PSD, make 
PSD applicability determinations, and 
issue PSD permits. 

40 CFR 52.833 authorizes EPA to 
regulate PSD sources in the state of 
Iowa. Today’s action rescinds the EPA- 
promulgated PSD regulations except for 
sources located on Indian lands. EPA 
retains this function. 

EPA believes there is good cause to 
approve the state’s PSD SIP without 
prior proposal. The regulations adopted 
by the State are in essence EPA 
regulations which have undergone 
public review and comment, and no 
useful purpose would be served by 
reproposing approval of EPA 
regulations. EPA believes that approval 
of these EPA rules adopted by reference 
by the State of Iowa is noncontroversial. 

The public should be advised that this 
action will be effective August 25,1987. 
However, if notice is received within 30 
days that someone wishes to make 
adverse or critical comments, this action 
will be withdrawn and two subsequent 
notices will be published prior to the 
effective date. One notice will withdraw 
final action and another will begin a 
new rulemaking by announcing a 
proposal of action and establishing a 
comment period. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Clean 
Air Act. as amended, judicial review of 
this action is available only by filing a 
petition for review in the United States 


Court of Appeals for the appropriate 
circuit by August 25,1987. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(See section 307(b)(2).) 

Under 5 U.S.C. section 605(b), I certify 
that this SIP revision will not have a 
significant impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

List of Subjects in 40 CFR Part 52 

Air pollution control. Ozone, Sulfur 
oxides, Nitrogen dioxide. Lead, 
Particulate matter, Intergovernmental 
relations, Reporting and Recordkeeping 
requirements, and Incorporation by 
reference. 

Note.—Incorporation by reference of the 
SIP for the state of Iowa was approved by the 
Director of the Federal Register on July 1, 

1982. 

Dated: June 5,1987. 

Lee M. Thomas, 

Administrator 

PART 52—{AMENDED] 

Subpart Q of Part 52 of Chapter I, Title 
40 of the Code of Federal Regulations is 
amended as follows: 

Subpart Q—Iowa 

1. The authority citation for Part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

2. Section 52.820 is amended by 
adding paragraph (c)(46) to read as 
follows: 

§ 52.820 Identification of plan. 


(46) Revised Chapter 22 regulations 
pertaining to new source review in 
attainment and unclassified areas of the 
state (PSD) were submitted on March 9, 
1987, by the Iowa Department of Natural 
Resources. 

(i) Incorporation by reference. 

(A) Iowa Administrative Bulletin 
(ARC 7446), amendments to Chapter 22, 
"Controlling Pollution,” adopted by the 
Iowa Environmental Protection 
Commission on February 17, 1987. 

(B) Letter from Iowa dated April 22, 
1987, committing to implementation of 
its stack height regulations in a manner 
consistent with EPA’s stack height 
regulations with respect to new source 
review/PSD regulations. 

3. Section 52.833 is revised to read as 
follows: 

§ 52.833 Significant deterioration of air 
quality. 

(a) The requirements of sections 160 
through 165 of the Clean Air Act are 


met, except for sources seeking permits 
to locate on Indian lands in the state of 
Iowa; sources with permits issued by 
EPA prior to the effective date of Ihe 
state's rules; and certain sources 
affected by the stack height rules 
described in a letter from Iowa dated 
April 22,1987. 

(b) Regulations for preventing 
significant deterioration of air quality. 

The provisions of §52.21 (b) through 
(w) are hereby incorporated and made a 
part of the applicable state plan for the 
state of Iowa for sources wishing to 
locate on Indian lands; sources 
constructed under permits issued by 
EPA; and certain sources as described in 
Iowa’s April 22.1987, letter. 

|FR Doc. 87-13333 Filed 6-25-87; 8:45 am) 
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40 CFR Part 149 
(FRL-3212-2) 

Criteria for Identifying Critical Aquifer 
Protection Areas 

agency: Environmental Protection 
Agency. 

ACTION: Interim Final rule and request 
for comment. 

summary: The Environmental Protection 
Agency is today issuing, in interim final 
form, its criteria for identifying critical 
aquifer protection areas. These criteria 
have been developed in response to the 
mandate of section 1427(d) of the Safe 
Drinking Water Act (SDWA), as 
amended in 1986. 

In general, a critical aquifer protection 
area (CAPA) is a major vulnerable 
recharge area to a sole source aquifer 
(SSA) of particularly high value, which 
meets the minimum requirements set 
forth in this rule. The criteria for 
identifying a CAPA require that the 
proposed aquifer or segment of an 
aquifer be more valuable and more 
vulnerable to contamination than is 
required for SSA designation. 
dates: This rule is effective June 26, 
1987. EPA will accept public comments 
on this interim final rule until September 
24,1987. 

addresses: Individuals desiring to 
make comments on this document must 
submit their written comments to: 

Project Officer, Critical Aquifer 
Protection Areas, Office of Ground- 
Water Protection, U.S. Environmental 
Protection Agency, 401 M Street, SW. 
(WH-550G), Washington, DC 20460. The 
docket for this rule and copies of public 
comments submitted will be available 
for public inspection at the Public 
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Reference Unit, U.S. Environmental 
Protection Agency, Room M2404, 401 M 
Street, SW., Washington, DC 20460, and 
at all ten of the EPA Regional Office 
Libraries during their operating hours. 
FOR FURTHER INFORMATION CONTACT: 
William G. Stelz, Office of Ground- 
Water Protection (WH-550G), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, 

(202)382-7077. 

SUPPLEMENTARY INFORMATION: 

1. Background 

Sole Source Aquifer Designation 
Process: [Section 1424(e)! 

The Sole Source Aquifer designation 
process was established under section 
1424(e) of the SDWA to prevent Federal 
financially assisted projects from 
causing contamination to those aquifers 
which are the sole or principal source of 
drinking water for an area. Any person 
may petition for designation, or the 
Administrator may do so on his or her 
own initiative. Once an SSA designation 
has been made, the SDWA gives the 
Administrator the authority to review 
those projects in the SSA which could 
contaminate the aquifer. If the 
Administrator determines that a project 
may contaminate the aquifer so as to 
create a significant hazard to public 
health, there can be no commitment of 
federal financial assistance. A 
commitment of Federal financial 
assistance, if authorized under another 
provision of law, may be entered into to 
ensure that those projects are designed 
and constructed so that they do not 
contaminate the aquifer. 

The SSA designation process typically 
involves consideration of the following 
issues: 

(1) Whether the aquifer is the sole or 
principal source of drinking water for 
the area served by the aquifer; that is, 
whether the aquifer supplies 50% or 
more of the total drinking water for that 
area; 

(2) Whether the boundaries of the 
aquifer, its recharge area(s), and 
streamflow source area(s) have been or 
are capable of being clearly delineated; 
and 

(3) Whether the drinking water 
supplied by the aquifer can be replaced 
by alternate water supply sources at 
reasonable cost. 

Further details regarding the SSA 
process and how to apply for SSA 
designation are available in: Sole Source 
Aquifer Designation Petitioner 
Guidance. February 1987, hereafter 
referred to as the SSA Designation 
Guidance. Sole Source Aquifer 
designation is a prerequisite for 


consideration in the SSA demonstration 
grant process. 

Sole Source Aquifer Demonstration 
Program: [Section 1427J 

On June 19,1986, the President signed 
into law the Safe Drinking Water Act 
Amendments of 1986. This law included 
several new ground-water provisions 
and several statutory deadlines. One 
ground-water provision of the new 
amendments, section 1427, establishes a 
program to demonstrate techniques for 
protecting critical aquifer protection 
areas (CAPAs) within sole source 
aquifers, and authorizes grant funds 
through a grants application procedure 
in order to ensure the maintenance of 
ground-water quality for the protection 
of human health and the environment. 

The SSA Demonstration Program is a 
limited one, which may entitle 
successful applicants to receive 
matching grants. The total amount of the 
grant cannot exceed $4 million per 
aquifer per year. The CAPA rule is a 
“grant related” rule needed in order to 
allocate grants in an equitable manner. 
As part of the demonstration program, 
any State, municipal or local 
government, or other political 
subdivision thereof or any planning 
entity (including any interstate regional 
planning entity) that identifies a critical 
aquifer protection area over which it has 
authority or jurisdiction may apply for 
the demonstration program. Detailed 
information on applying for 
demonstration grant funds including 
procedures, application materials, and 
review criteria will be released by EPA 
if funds are appropriated for 
demonstration program grants. A notice 
of availability of these application 
materials would be published in the 
Federal Register. 

The Sole Source Aquifer 
Demonstration Program will not affect 
or inhibit Agency regulatory programs. 
The Agency does not intend to establish 
an administrative program strictly to 
define and delineate CAPAs, but only as 
one “screening” step in the context of 
the demonstration program. The actual 
selection among applications for grant 
funds will be based on a competitive 
process considering in large part the 
proposed management protection plan. 

Statutory Requirements for the 
Establishment of Criteria for Identifying 
Critical Aquifer Protection Areas 

Section 1427(b) of the Safe Drinking 
Water Act defines the term “critical 
aquifer protection area” to mean either 
of the following: 

(1) All or part of an area located 
within an area for which an application 
or designation as a sole or principal 


source aquifer pursuant to section 
1424(e), has been submitted and 
approved by the Administrator not later 
than 24 months after the enactment of 
the Safe Drinking Water Act 
Amendments of 1986 and which satisfies 
the criteria established by the 
Administrator under subsection (d). 

(2) All or part of an area which is 
within an aquifer designated as a sole 
source aquifer as of the enactment of the 
Safe Drinking Water Act Amendments 
of 1986 and for which an area-wide 
ground-water quality protection plan 
has been approved under section 208 of 
the Clean Water Act prior to such 
enactment. 

Section 1427(d) states that not later 
than one year after enactment, the 
Administrator shall, by rule, establish 
criteria for identifying critical aquifer 
protection areas. Such criteria would be 
used in identifying CAPAs under section 
1427(b)(1). 

Section 1427(d) provides that in 
establishing such criteria, the 
Administrator shall consider each of the 
following: 

(1) The vulnerability of the aquifer to 
contamination due to hydrogeologic 
characteristics; 

(2) The number of persons or the 
proportion of population using the 
ground water as a drinking water 
source; 

(3) The economic, social and 
environmental benefits that would result 
to the area from maintenance of ground 
water of high quality; and 

(4) The economic, social and 
environmental costs that would result 
from degradation of the quality of the 
ground water. 

2. Criteria for CAPA Designation 

The interim final rule published today 
provides specific criteria for identifying 
and designating critical aquifer 
protection areas under section 
1427(b)(1). 

The criteria which the Agency is 
establishing for identifying a CAPA 
generally require that the sole source 
aquifer or segment in question be more 
valuable and more vulnerable to 
contamination than is minimally 
required for SSA designation. As a 
result, the SSA demonstration grants 
funds would be directed to areas which 
exhibit such characteristics as high risk 
of contamination, high value and 
importance for protection. The following 
section describes how the CAPA criteria 
are derived from the legislative mandate 
of section 1427(d) of the Safe Drinking 
Water Act as amended and how the 
criteria are related to the current SSA 
Designation Guidance. 





23984 


Federal Register / Vol. 


Finally, section 1427(b)(2) provides 
that all or part of an SSA designated by 
June 19,1986, for which a section 208 
groundwater protection plan was 
approved as of that date is a CAPA. 

This is also codified in today's rule. 

Vulnerability to Contamination 

In order to be a CAPA, the area in 
question must be a major recharge area 
of the SSA which is particularly 
valuable and particularly vulnerable to 
contamination. In the event that only a 
segment of the recharge area for the 
SSA is delineated as the proposed 
CAPA, the applicant must substantiate 
that this portion is a particularly 
vulnerable part of the recharge area and 
is a major source of drinking water for 
that highly valued area of the sole 
source aquifer. 

The vulnerability criterion established 
in this rule is descriptive rather than 
quantitative in nature. This reflects the 
wide range in hydrogeologic settings 
which exhibit contamination problems 
or threats. Vulnerability can be 
demonstrated by the applicant in 
several ways. 

For example, an applicant may show 
that the proposed CAPA has highly 
permeable unsaturated zones and/or 
saturated zones with rapid ground-water 
velocities which can render the sole 
source aquifer or that portion of the sole 
source aquifer more susceptible to 
contamination than usual. A portion of a 
sole source aquifer that outcrops at the 
surface and provides recharge to areas 
downdip/downgradient is also an 
example of a particular sensitive area 
that would exhibit a higher than normal 
degree of vulnerability and which might 
be a CAPA. 

Many other settings are considered by 
technical experts as exhibiting 
vulnerable hydrogeology. Additional 
examples are: 

• Unconsolidated valley-fill aquifers, 
of glacial or alluvial origin, with 
shallow, depths to water, highly 
permeable unsaturated zones, and under 
unconfined conditions. 

• A karstic aquifer system exhibiting 
conduit flow and which is exposed at 
the land surface, or is covered by highly 
permeable surficial deposits with 
shallow depth to water. 

• Volcanic rock aquifers with 
extensive fractures, weathered zones, 
and large primary porosity. 

• Islands comprised of porous sandy 
soils overlying impermeable crystalline 
bedrock. 

• Coastal plain aquifers, which are 
comprised primarily of coarse sand and 
gravel, over semi-consolidated 
carbonate rocks. 
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Conversely, examples of aquifers that 
would be less likely to be vulnerable to 
contamination are: 

• A consolidated, confined aquifer 
overlain by a very thick confining unit of 
low permeability, where the major 
recharge area is beyond the SSA. 

• A buried valley aquifer overlain by 
thick glacial till deposits. 

The examples discussed above are 
included to illustrate the objectives of 
the Agency for CAPA delineation. The 
applicant is free to present or document 
the vulnerability of any other geologic/ 
hydrogeologic setting for CAPA 
delineation so long as the characteristics 
that render the aquifer particularly 
vulnerable to contamination are clearly 
presented and convincing. 

Population Served 

To be a CAPA, the designated sole 
source aquifer must serve drinking 
water to at least 75% of the persons in 
the aquifer service area. This threshold 
is derived from the population test used 
in the SSA Designation Guidance. The 
SSA Designation Guidance specifies 
that in order to be considered for SSA 
designation, the proposed aquifer must 
currently provide at least 50% of the 
drinking water used in the aquifer 
service area. The SDWA specifies that 
the CAPA designation process should 
consider "the number of persons or the 
proportion of population" using the 
ground water as a drinking water 
source. The Agency believes that, 
accordingly, the criteria for a CAPA 
should be stricter than that for SSA 
designation. 

Since many rural systems are heavily 
dependent on ground-water sources, and 
many of these systems serve relatively 
small populations, the Agency decided 
not to incorporate an absolute 
population size test in the CAPA rule, 
but rather to base the rule on the 
proportion of the population served by 
ground water. The purpose of this 
decision is to insure that small 
community systems which are heavily 
dependent on a SSA are not excluded 
from consideration for demonstration 
grant funds. Given these considerations, 
the CAPA criteria require that the 
proposed aquifer must serve drinking 
water to at least 75% of the population 
in the aquifer service area. 

Potential applicants for demonstration 
program grant funds should note that the 
statute requires they have jurisdictional 
control over the CAPA, as well as 
possess the institutional capabilities to 
carry out the program. These factors are 
not covered by this rule, but will be 
addressed in future grants-related 
guidance. 


Economic. Social and Environmental 
Impacts 

For the purpose of establishing CAPA 
criteria, EPA is interpreting the 
"economic, social and environmental 
costs that would result from degradation 
of the quality of the ground water" as 
being the cost incurred to treat or 
replace the contaminated water, the 
ecological and human health risks 
caused by exposure to contaminated 
water or the value of activities 
precluded by contamination. 

Conversely, the benefits of ground-water 
protection include but are not limited to 
the avoided costs and risks of 
contamination. In this way, the Agency 
is interpreting sections 1427(d) (3) and 
(4) jointly. 

Economic Replaceability 

In order for a sole source aquifer or 
portion to be identified as a CAPA, this 
criterion requires that evidence be 
presented that the cost of replacing the 
water from the designated sole source 
aquifer would be high relative to 
drinking water supply costs in the 
nation. A threshold of 0.7% of local 
household income is established. Thi9 is 
a similar approach to that incorporated 
in the SSA Designation Guidance, but 
uses a higher threshold value. The SSA 
Designation Guidance specifies that an 
aquifer will be designated as an SSA if 
replacement of the proposed aquifer 
would result in annual system costs to a 
typical user in excess of 0.4% to 0.6% of 
the mean annual household income in 
the area or if the replacement costs 
exceed the costs paid in nearby 
communities. The SSA cost threshold 
was expressed as a percentage of local 
income in order to reflect variation 
across the country in the cost of living 
and incomes. In this manner, 
"replaceability" is defined by reference 
to the ability of the local population to 
pay for alternative sources in the event 
that the proposed aquifer should become 
contaminated. The less replaceable is 
the drinking water provided by the 
aquifer, the more deserving it is of 
protection. The particular threshold was 
chosen after examination of the cost of 
supplying drinking water in different 
types of water supply systems around 
the country. The average cost of water 
supply in the nation amounts to 
approximately 0.4% of annual local 
household income. Thus, the SSA 
designation criteria use a cost threshold 
that is slightly above average. 

The CAPA rule incorporates a 
replaceability test based on ability to 
pay which is similar to the SSA test but 
which uses a higher threshold \alue. 
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This approach is consistent with the 
statute’s emphasis on targeting the SSA 
demonstration program of high value, 
high risk areas. Examination of water 
supply cost data for the nation’s water 
systems indicated that in the most 
extreme situations annual household 
water costs rarely exceed 1% of mean 
local household income. As a result of 
this analysis, the CAPA rule 
incorporates a replaceability test that 
uses a local household income threshold 
of 0.7%. In the CAPA rule, an aquifer is 
sufficiently valuable to qualify as a 
CAPA if its replacement would cause 
total system costs for the typical user to 
exceed 0.7% of mean annual household 
income in the area. The system cost 
referred to in this section is the cost 
incurred by households that received all 
or part of their water supply from the 
petitioned aquifer. Additional methods 
and procedures on how to apply these 
tests are provided in the SSA 
Designation Guidance. The threshold of 
0.7% used in this rule is different from 
that used by EPA in evaluating the 
affordability of proposed drinking water 
standards; and is not intended to serve 
the same purpose. 

Ecological and Social Value 

Although the economic test is a 
required criterion for CAPA delineation, 
the petitioner may also present evidence 
of ecological or social value in support 
of their case for CAPA designation. For 
example, the petitioner may argue that 
contamination of the sole source aquifer 
could pose significant risks for human 
health either through undetected 
contamination of drinking water 
supplies or through exposure to 
contaminated water that i9 discharged 
from the sole source aquifer into surface 
waters or wetlands. Other social costs 
of contamination could include a 
restriction of recreational or commercial 
activities because of contamination of 
surface waters or wetlands connected 
hydrogeologically with the aquifer. 

Ecological risks may arise if the sole 
source aquifer discharges water into an 
area containing valuable or unique 
ecological systems dependent on ground 
water. For example, areas containing 
endangered or protected species, areas 
protected by state or federal laws, or 
areas used as parks or refuges may be 
considered particularly sensitive to the 
effects of contaminated waters. If the 
evidence for the need of aquifer 
protection based on social or 
environmental considerations is 
convincing, it can be used to support the 
evidence provided by the economic test 
of replaceability. 


3. Minimum Requirements 

The following are the minimum 
criteria for identifying critical aquifer 
protection areas. A critical aquifer 
protection area (CAPA) is a major 
recharge area of an SSA or segment of 
an SSA for which: 

(a) The sole source aquifer is 
particularly vulnerable to contamination 
due to the hydrogeologic characteristics 
of the unsaturated or saturated zone 
within the CAPA; 

(b) The sole source aquifer is the 
source of drinking water for at least 75% 
of the persons in the aquifer service 
area; and 

(c) The cost of replacing the water 
supply from the sole source aquifer 
would cause water supply costs to 
exceed 0.7 percent of mean annual 
household income. 

In addition, although not a minimum 
requirement, a grant applicant may also 
show that the ground water discharges 
from the sole source aquifer into an area 
containing valuable ecological systems 
or ecological areas dependent on ground 
water that are protected by Federal or 
State laws, or that there would be 
significant environmental or health risks 
if the areas were contaminated. 

Evidence of the need for aquifer 
protection based on social 
considerations also may be submitted. 

4. Information Requests 

Information requested to show that an 
area is a CAPA includes the following: 

Maps 

A map delineating the boundaries of 
the proposed CAPA, SSA, aquifer 
service area and surrounding hydrologic 
features such as natural discharge areas. 
This map should clearly show the 
relationship between the CAPA, the 
SSA and the aquifer service area and its 
associated discharge areas. Delineation 
of these should appear on detailed 
topographic maps. USGS 7.5- and 15- 
minute quadrangles are readily 
available and adequately detailed for 
this purpose. If the number of sheets 
involved becomes too cumbersome, 
consideration should be given to 
photographic reductions of maps to a 
more workable scale or other more 
suitable scales on similar standard base 
maps. 

Hydrogeologic Assessment Information 

A hydrogeologic assessment of ground 
and surface water resources in the 
CAPA as well as other relevant portions 
of the SSA. The assessment must verify 
that the CAPA is indeed a major area of 
recharge of an SSA which is of 
particularly high value. Secondly, these 


data should support the vulnerability 
claim. Examples of such information 
needs include some or all of the 
following as appropriate: Data on the 
direction and rate (both volumetric rates 
and transport velocities) of ground- 
water flow, including maps depicting the 
configuration of the water table or 
potentiometric surface; time-of-travel 
anulyses; the ability of the soils and the 
unsaturated zone to moderate 
contamination from potential pollution 
sources in the area; the depth to the 
water table or to the top of a semi- 
confined or confined aquifer, degree of 
aquifer confinement [i.e.„ unconfined, 
confined, semi-confined); ground-water 
quality data; ground-water/surface 
water relationships; ground-water use 
data (including pumpage data); land use 
activities and potential impacts on 
water quality; identification of existing 
and potential sources of contaminants; 
and aquifer characteristics such as 
hydraulic conductivity, transmissivity, 
porosity, lithology, and interconnections 
among aquifer units (/.a., single aquifer 
or a series of aquifers). To exhibit 
vulnerability, integrative mapping 
methods and/or the use of State 
vulnerability maps can be used to 
address specific aquifer units within the 
SSA. These methods can be used to 
delineate such areas that might exhibit 
rapid recharge or have unusual highly 
permeable unsaturated zones with rapid 
downward movement towards the water 
table. 

Information Requested To Support the 
Population and Value Claims 

The information should include: 

—An analysis of current demands for 
water by type of use. The analysis 
should include estimates of the 
number and percent of households 
served by the sole source aquifer, 
quantity of water used by type of 
user, and a description of the types 
of economic activities that use 
water. 

—An analysis of current and projected 
water supply sources near the 
aquifer service area. The analysis 
will include sources that are 
currently in use and those which 
could be attached to the system 
together with estimates of the cost 
of attaching new supplies. This 
analysis of alternative water-supply 
sources should include all potential 
sources of water including ground 
and surface waters not used or 
underused, which are not 
necessarily in the aquifer service 
area. 

—An estimate of the cost of treating or 
replacing the water from the 
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proposed sole source aquifer 
segment in the event of 
contamination. 

In addition, a grant applicant may 
wish to include an analysis of ecological 
areas dependent on ground water 
(primarily sensitive discharge areas) 
and the information needed to sustain 
the ecological or social value claim. 

The applicant is free to submit any 
data, in addition to the above, in order 
to support the environmental, ecological, 
social, or vulnerability aspects of the 
CAPA, delineation, including related 
studies, reports, and other data. 

5. Effective Date 

This regulation is effective 
immediately. The only purpose for 
determining whether an area is a critical 
aquifer protection area is to establish 
grant eligibility requirements for the 
awarding of sole source aquifer 
demonstration grants. Accordingly, this 
is a grants-related rule and the 
Administrative Procedure Act does not 
require that this rule be published, in 
proposed form, prior to promulgation. 5 
U.S.C. 553(a). 

6. Regulatory Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
‘‘major’* and, therefore, subject to the 
requirement of a Regulatory Impact 
Analysis. This rule to define critical 
aquifer protection areas is not major 
since it has no effect on the overall cost 
and economic impact of EPA’s sole 
source aquifer regulations. 

7. Regulatory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act. 5 U.S.C. 601 through 612, whenever 
an Agency is required to publish a 
general notice of rulemaking for any 
proposed or final rule, it must prepare 
and make available for public comment 
a regulatory flexibility analysis which 
describes the impact of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). The Administrator may 
certify, however, that the rule will not 
have a significant economic impact on a 
substantial number of small entities. 

'I his regulation will impose no 
significant costs on any small entities. 
The overall economic impact, therefore, 
on small entities is small. Accordingly, I 
hereby certify that this proposed 
regulation will not have a significant 
impact on a substantial number of small 
entities. 

This regulation, therefore, docs not 
require a regulatory' flexibility analysis. 


List of Subjects in 40 CFR Part 149 

Critical aquifer protection areas, 
Reservoirs, Water pollution control. 

June 19.1987. 

Lee M. Thomas, 

Administrator. 

PART 149 —| AMENDED] 

Accordingly, Part 149 is amended as 
follows: 

1. The authorities citation for Part 149 
is revised to read as follows: 

Authority: Sec. 1424(e), Safe Drinking 
Water Act (42 U.S.C. 300h-3(e); sec. 1427 of 
the Safe Drinking Water Act. 42 U.S.C. 300h- 
6 . 

2. The heading of Part 149 is revised to 
read as follows: 

PART 149 —SOLE SOURCE AQUIFERS 

§149.1-149.19 [Redesignated 
§§149.100-149.11] 

3. The designations “Subpart A— 
General Provisions" and “Subpart B— 
Project Review “ are removed, and 
existing §| 149.1 through 149.19 are 
redesignated as §§ 149.100 through 
149.111 under a new Subpart B entitled 
“Subpart B— Review of Projects 
Affecting the Edwards Underground 
Reseri'oir, A Designated Sole Source 
Aquifer in the Son Antonio , Texas 
Area ." 

§149.1100 [Amended] 

4. Section 149.100, as redesignated, is 
amended by removing ’This part” and 
inserting “This subparf’. 

§ 149.101 [Amended] 

5. Section 149.101, as redesignated, is 
amended by removing “As used in these 
regulations” and inserting “As used in 
this subparf*. 

6. A new Subpart A consisting of new 
§§ 149.1 through 149.3 is added, to read 
as follows: 

Subpart A—Criteria for Identifying Critical 
Aquifer Protection Areas 

149.1 Purpose. 

149.2 Definitions. 

149.3 Critical aquifer protection areas. 

Subpart A—Criteria for Identifying 
Critical Aquifer Protection Areas 

§ 149.1 Purpose. 

The purpose of this subpart is to 
provide criteria for identifying critical 
aquifer protection areas, pursuant to 
section 1427 of the Safe Drinking Water 
Act (SDWA). 

§ 149.2 Definitions. 

Aquifer means a geological formation, 
group of formations, or part of a 
formation that is capable of yielding a 


significant amount of water to a well or 
spring. 

Aquifer Sendee Area means an area 
above the aquifer and including the area 
where the entire population served by 
the aquifer lives. 

Recharge means a process, natural or 
artificial, by which water is added to the 
saturated zone of an aquifer. 

Recharge Area means an area in 
which water reaches the zone of 
saturation (ground water) by surface 
infiltration: in addition, a “major 
recharge area” is the area where the 
major part of the recharge to an aquifer 
occurs through infiltration of 
precipitation or surface water. 

Sole or Principal Source Aquifer 
(SSA) means an aquifer which is 
designated as an SSA under section 
1424(e) of the SDWA. 

§ 149.3 Critical aquifer protection areas. 

A critical aquifer protection area 
(CAPA) is either 

(a) All or part of a major recharge 
area of a sole or principal source 
aquifer, designated pursuant to section 
1424(e) of the SDWA by June 19,1988, 
for which: 

(1) The sole source aquifer is 
particularly vulnerable to contamination 
due to the hydrogeologic characteristics 
of the unsaturated or saturated zone 
within the suggested critical aquifer 
protection area; 

(2) The sole source aquifer is the 
source of drinking water for at least 75% 
of the persons in the aquifer service 
area; and 

(3) The cost of replacing the water 
supply from the sole source aquifer 
would cause water supply costs to 
exceed 0.7 percent of mean annual 
household income. 

In addition, although not a minimum 
requirement, evidence that ground water 
in the suggested critical aquifer 
protection area discharges into an area 
containing valuable ecological systems, 
ecological areas protected by Federal or 
State laws, which are dependent on 
ground water, or that there would be 
significant environmental or social 
costs, or health risks, if the area were 
contaminated may be used as a factor in 
evaluating whether an area is a critical 
aquifer protection area; or 

(b) All or part of an area designated 
as a sole or principal source aquifer, 
pursuant to section 1424(e), by June 19, 
1986. for which an areawide ground- 
water quality protection plan was 
approved, under section 208 of the Clean 
Water Act, by that date. 

|FR Doc. 87-14567 Filed 6-25-87: 8:45 «mj 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 64 

[Docket No. FEMA 67551 

List of Communities Eligible for the 
Sale of Flood Insurance 

agency: Federal Emergency 
Management Agency. 

action; Final rule. 

summary: This rule lists communities 
participating in the National Flood 
Insurance Program (NFTP). These 
communities have applied to the 
program and have agreed to enact 
certain floodplain management 
measures. The communities’ 
participation in the program authorizes 
the sale of flood insurance to owners of 
property located in the communities 
listed. 

EFFECTIVE dates: The dates listed in the 
fourth column of the table. 
addresses: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 457, Lanham, 
Maryland 20706, Phone: (800) 638-7418. 
FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas. Assistant 

§ 64.6 List of eligible communities. 


Administrator. Office of Loss Reduction. 
Federal Insurance Administration, (202) 
646-2717. Federal Center Plaza, 500 C 
Street, Southwest, Room 416. 
Washington, DC 20472. 

SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP) enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. 
Since the communities on the attached 
list have recently entered the NFIP, 
subsidized flood insurance is now 
available for property in the community. 

In addition, the Director of the Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in some of these communities by 
publishing a Flood Hazard Boundary 
Map. The date of the flood map. if one 
has been published, is indicated in the 
sixth column of the table. In the 
communities listed where a flood map 
has been pobbshed, section 102 of the 
Flood Disaster Protection Act of 1973, as 
amended, requires the purchase of flood 
insurance as a condition of Federal or 
federally related financial assistance for 
acquisition or construction of buildings 
in the special flood hazard area shown 
on the map. 

The Director finds that the delayed 


effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 
U.S.C. 553(b): are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance.” 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator. Federal 
Insurance Administration, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 

This rule provides routine legal notice 
stating the community’s status in the 
NFIP and imposes no new requirements 
or regulations on participating 
communities. 

List of Subjects in 44 CFR Part 64 

Flood insurance, Floodplains. 

PART 64—[AMENDED] 

1. The authority citation for Part 64 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq.. 
Reorganization Plan No. 3 of 1978. E.0.12127. 

2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 
the table. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 


State 


North Carolina... 


Georgia.... 

Texas. 

California. 


North Carolina.. 
Texas. 


Pennsylvania.. 


Do. 


Montana. 


Georgia. 


Location 

Community No. 

Effective dates of 
authorization/ 
cancellation of sale of 
flood insurance in 
community 

Current effective map 
date 

Bath, Town of Beaufort County.. 

370288. 

Apr. 8. 1987, Emerg.; 
Apr. 8. 1987, Reg. 

Feb. 4. 1987. 

Riverside, Town of Colquitt County. 

130267. 

May 11, 1987. Emerg.. 

July 18. 1975. 

Bryson, City of Jack County. 

480877. 

Do. Emerg 

July 11. 1975. 

Sept 30. 1982. 

Orange, City of Orange County. 

060228. 

May 1, 1987, Emerg.; 
May 1. 1987, Reg. 

Trent Woods. Town of Craven County. 

370434. 

May 4, 1987, Emerg.; 
May 4, 1987, Reg. 

May 4. 1967. 

* Fort Bend County Municipal Utility District 
No 42. Fort Bend County *. 

481605'New... 

May 11. 1987, 

Emerg,; May 11, 

1987, Reg. 

Do. 

Ferndale, Borough of Cambria County. 

421429A. 

Nov. 24, 1975, 

Emerg.; Nov. 5, 

1986, Reg.; Nov 5, 
1986, Susp.. May 

11, 1987, Retn. 

Nov. 5, 1986. 

Polk, Borough of Venango County... 

420838C.. 

July 10, 1975, Emerg.; 
Jan. 1, 1987, Reg.; 
Jan 1. 1987. Susp.; 
May 11. 1987, Rein. 

Jan. 1. 1987. 

Red Lodge. City of Carbon County. 

300007. 

June 30. 1975, 

Emerg.; May 19, 

1981, Reg.; June 3, 
1966, Susp.; May 

11. 1987, Rein. 

May 19, 1981. 

Murray County Unincorporated Areas. 

130366. 

May 20, 1987, Emerg... 

May 14, 1976. 
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State 


Location 


Community No. 


Effective dates of 
authorization/ 
cancellation of sale of 
flood insurance in 
community 


Current effective map 
date 


Tennessee 

Texas... 

Missouri. 


Maryland 


Iowa 


Do 


Missouri 


Virginia 


New Hampshire. 


Wartrace, Town of Bedford County.... 

Strawn, City of Palo Pinto County. 

Jasper County Unincorporated Areas. 


470009. 

480965. 

290807. 


St. Mary’s County Unincorporated Areas 


240064. 


Bevington, City of Madison and Warren 
Counties. 


190273. 


Thornton, City of Cerro Gordo 1 


190062. 


Crawford County Unincorporated Areas 2 


290795. 


Lee County Unincorporated Areas. 


510085B 


Barnstead. Town of Belknap County 2 


330177A 


Do. Emerg. 

May 20, 1987, Emerg... 
May 15, 1987, 

Emerg.; May 15. 
1987, Reg. 

Apr. 28, 1975. 

Emerg.; Feb. 19. 
1987, Reg.; Feb. 

19. 1987, Susp.; 

May 18, 1987, Rein. 
Nov. 30, 1976, 

Emerg.; May 1. 

1987, Reg.; May 1. 
1987, Susp.; May 
21, 1987, Rein. 

Dec. 12. 1975, 

Emerg.; May 1. 

1987, Reg.; May 1, 
1987, Susp.; May 
21, 1987, Rein. 

Oct. 23, 1984, 

Emerg.; May 1, 

1987, Reg.; May 1, 
1987, Susp.; May 
21, 1987, Rein. 

Jan. 23. 1975, 

Emerg.; Mar. 4. 

1987, Reg.; Mar. 4. 
1987, Susp.; May 
21. 1987, Rein. 

Jan. 10. 1979. 


Sept 17, 1976. 
July 16, 1976. 
Apr. 17, 1985. 


Feb. 19. 1987. 


May 1. 1987. 


Do. 


Do. 


Mar. 4, 1987. 


Apr. 2. 1986 


Mississippi 


Puckett. Town of Rankin County. 


280147B. 


Emerg.; Apr. 2. 

1986, Reg.; Apr. 2, 
1986, Susp.; May 
26, 1987, Rein. 

May 22, 1987, Emerg... 


Feb. 8. 1980. 


1 Fort Bend County Municipal Utility District No. 42 has adopted by reference Fort Bend County’s Flood Insurance Study with accompanying 
Flood Insurance Rate Maps (FIRM) for floodplain management purposes. FIRM Date: August 5, 1986. 

2 Minimal. 


Region / 


State 


Location 


Community No. 


Effective dates of 
authorization/ 
cancellation of sale of 
flood insurance in 
community 


Current effective map 
date 


Maine 


Do . 

Massachusetts. 


Bowdoinham, Town of Sagadahoc County 


230119. 


Dresden, Town of Lincoln County. 
Malden, City of Middlesex County 


230084. 

250202. 


May 19, 1987, 
suspension 
withdrawn. 

do. 

do. 


May 19. 1987. 


Do. 

Do. 


Region III 


Pennsylvania 

Do. 

Do . 

Do . 

Do . 

Do . 

Do .. 

Do . 


Cornplanter, Township of Venango County. 

Ford City, Borough of Armstrong County. 

Frenchcreek, Township of Venango County.... 

Indiana. Borough of Indiana County. 

Manor, Township of Armstrong County. 

Sugarcreek. Borough of Venango County. 

Summit, Township of Crawford County. 

White. Township of Indiana County. 


422533. 

420094. 

422110. 

420501. 

421309. 

420840. 

422400. 

421725. 


do. 

do. 

do. 

do. 

do. 

do. 

do. 

do. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


Region IV 


Georgia. 

Do . 

Tennessee 
Do . 


Chatham County Unincorporated Areas 

Garden City, City of Chatham County. 

Graysville. City of Rhea County. 

Kimball. Town of Marion County. 


130030. 

135162. 

470153. 

470116. 


do 

do 

do 

do 


Do. 

Do. 

Do. 

Do. 
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State 

Location 

Community No. 

Effective dates of 
authorization/ 
cancellation of sale of 
flood insurance in 
community 

Current effective map 
date 

Region V 

Minnesota. 

Winona County Unincorporated Area^ 




Region VIII 

Colorado. 

Rio Grande County Unincorporated Areas_ 

Blame County Unincorporated Areas. 

Chinook Citv nf R1 a tn p Hai miu 

c/UOcjL . 

080153.... 

300144. 

do..... 

do.... 

Jan. 18, 1984. 

May 19, 1987. 

Montana. 

Do. 

do... 

Do. 

Do... 

nr* 

wi in (wn ( V/iij Ul UIQIIItt wUUllly 

Harlem, City of Blaine County.... 

300003. 

300004. 

do..... 

do. 

Do. 

Do. 

uo. . 

Do. 

Livingston, City ot Park County. 

Phillips, City of Phillips County 

300051. 

Qftrticn 

do. 

Do. 

Region IX 


oUU1Dc . 

do. 

Do. 

Arizona... 

California.... 

Cochise County Unincorporated Areas_ 

340012__ 

do. 

Do. 

Siskiyou County Unincorporated Areas. 


do.... 

Region 1—Minimal conversions 

UUUOOc.. . . 

1 

Do. 

New Hampshire. 

Brookline, Town of Hillsborough County 

330180 

do 

Do. 

Region II 

New York. 

Milford, Town of Otsego County.. 


do. . . . . 


OO 1 C. 9 *♦... 

Do. 


Code for reading fourth column: 
Emerg.—Emergency. 

Reg.—Regular. 

Susp.—Suspension. 

Rein.—Reinstatement 
Harold T. Duryee, 

Administrator, Federal Insurance 
Administration. 

|FR Doc. 87-14528 Filed 6-25-87; 8:45 am] 
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FEDERAL MARITIME COMMISSION 
46 CFR Parts 580 and 581 
(Docket No. 86-61 

Service Contracts 

AGENCY: Federal Maritime Commission. 
action: Final rule. 

summary: The Federal Maritime 
Commission is adopting a Final Rule 
that substantially revises its existing 
service contract regulations and places 
them in a newly created part. Those 
changes that are primarily technical in 
nature are intended to better assist the 
Commission in meeting its statutory 
r esponsibilities over service contracts. 

In addition other changes have been 
adopted to ensure that service contracts 
comply with all statutory requirements. 
EFFECTIVE DATE: July 27. 1987. 

FOR FURTHER INFORMATION CONTACT*. 
Robert D. Bourgoin. General Counsel. 
Federal Maritime Commission. 1100 L 
Street NW.. Washington. DC 20573 
(202) 523-5740 

Robert G. Drew Director Bureau of 
Domestic Regulation. Federal 


Maritime Commission. 1100 L Street, 

NW.. Washington. DC 20573, (202) 

523-5796 

SUPPLEMENTARY INFORMATION: The 

Commission initiated this proceeding by 
Notice of Proposed Rulemaking 
published in the Federal Register on 
February 18, 1986 (51 FR 5734 through 
5744). The proposed rule reflected the 
Commission’s experience in dealing 
with the large number of service 
contracts that had been filed with it 
since the Shipping Act of 1984 (“Act” or 
“1984 Act”), 46 U.S.C. app. 1701 through 
1720, was enacted. It was intended to 
ensure that service contracts more fully 
comply with all statutory requirements 
and the intent of Congress, to update 
and streamline the service contract 
filing process, and to make non¬ 
substantive technical revisions. As a 
result, the proposed rule altered the 
existing service contract rules in several 
ways. 

Thirty-three commenters submitted 
their views on the proposed rule. 
Attachment A lists these commenters 
and the acronyms by which they will be 
referred throughout this discussion. The 
specific comments of each commenter 
are discussed below in the context of 
each section of the proposed rule. 

Analysis of Comments 

The following addresses, in numerical 
order, each section of the proposed rule 
that received comment. For each 
section, the proposed language is set 
forth and a brief description of its 
purpose and effect is included. This is 
followed by a discussion and analysis of 
the comments of the parties and an 
explanation, where appropriate, of the 
course of action taken in the final rule 


A. Proposed § 581.1(e) 

(e) “Contract party” means any party 
signing a service contract as an ocean 
common carrier, conference, shipper or 
shippers’ association. 

This provision revises the present 
definition of “contract party,” 40 CFR 
580.7(a)(1), by including a “conference” 
as an entity which can sign a service 
contract. It also deletes language in the 
present rule which includes “any other 
named entity associated with such a 
party entitled to receive or authorized to 
offer services under the contract” as a 
contract party. 

The South/Central American 
Conferences contend that the rule 
should be revised to again include a 
reference to “named entities associated 
with” in the definition of “contract 
party.” The North European 
Conferences likewise support 
restoration of the deleted language. 

They note that the proposed rule 
otherwise treats such entities as 
contract parties, citing as examples 
proposed §§ 581.3(a)(3)(v)(B) and 
581.4(a)(1) (v through vi). 

The proposed definition of “contract 
party” will be adopted without change. 

It is consistent with the basic concept 
that the only entity which can be a party 
to a contract is one which signs the 
contract. Other affiliated entities may 
take advantage of the provisions of a 
service contract as a third party 
beneficiary, if named as an affiliate 
pursuant to proposed § 581.4(a)(l)(vi), 
but they are not obligated under the 
contract itself unless they too have 
signed it 
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B. Proposed § 561.1(f) 

(f) “Essential Terms Publication” 
means the single publication which is 
maintained by each carrier or 
conference for service contract(s) and 
which contains statements of essential 
terms for every such contract. 

This new definition, together with the 
proposed definition of “statement of 
essential terms” in § 581.1(r), is intended 
to clarify the different uses of the words 
“essential terms,** i.e .. (1) the “essential 
terms” which must be included in a 
service contract pursuant to section 8(c) 
of the 1984 Act, 46 U.S.C. app. 1707(c), 

(2) the “statement of essential terms” 
w r hich must be filed with the 
Commission, and (3) the “essential 
terms publication” which must contain 
the various statements of essential 
terms of a carrier or conference. 

Hercules questions whether the 
contents of a service contract should 
become public by way of an “essential 
terms publication.” It contends that 
service contracts are commercial 
transactions w r hich should be of no 
concern other than to those who are 
parties to the contract. Hercules further 
contends that even though the name of a 
shipper is not an essential term, it could 
be ascertained by other information 
available in a statement of essential 
terms, contrary to the interests of the 
shipper. DuPont suggests that the word 
“only” be inserted between the words 
“which contains" in the proposed 
definition. It believes that this will 
ensure further confidentiality of service 
contracts by prohibiting carriers or 
conferences from voluntarily including 
anything else in an essential terms 
publication. 

The proposed definition of “essential 
terms publication" will be adopted 
without change. The comments by 
Hercules indicate a basic misconception 
about the confidential nature of service 
contracts. Although service contracts 
must be filed “confidentially" with the 
Commission, the 1984 Act requires that 
a concise statement of their essential 
terms must also be made available to 
the general public and those essential 
terms must be available to all shippers 
similarly situated. DuPont’s suggestion 
also appears to be unnecessary. It is 
clear from the definition that the 
“essential terms publication” is to 
contain only statements of essential 
terms. 

C. Proposed § 581.1(h) 

(h) “Geographic area” means the 
general location from which and/or to 
which cargo subject to a service 
contract will move in intermodal 
service. 


This definition of “geographic area” is 
essentially the same as the present 
definition. 46 CFR 580.7(a)(2). The North 
European Conferences suggest that the 
term “through service" be substituted 
for the term “intermodal service” in the 
proposed definition. They contend that 
this would more accurately reflect the 
terminology employed in sections 3(25) 
and 3(26) of the 1984 Act. 

The Commission agrees that the 
Conferences’ suggested language is more 
consistent with the statute and it will 
therefore be included in the final rule. 

D. Proposed § 581. l(m) 

(m) “Port range” includes those ports 
of loading or unloading of service- 
contract cargo that are regularly served 
by the contracting carrier or conference, 
as specified in its tariff of general 
applicability, even if the contract itself 
contemplates use of but a single port 
within that range. 

This provision is substantially the 
same as the present definition of “port 
range,” 46 CFR 580.7(a)(3). It does, 
however, omit language in the present 
rule which limits coverage to ports “in 
the countries” of loading or unloading. 

The North European Conferences 
object to the deletion of the words “in 
the countries,” and the substitution of 
“includes” for the word “means’* in the 
proposed definition of “port range.” 

They argue that the current definition 
should be retained, except for the 
unexplained pluralization of “country.” 
The Mediterranean Conferences. 
ANERA, and Sea-Land believe that the 
proposed definition is too broad and 
suggest that it be limited to the ports 
actually specified by the contracting 
carrier or conference in a service 
contract. They further contend that 
whatever is done vis-a-vis foreign port 
ranges should also apply to the 
definition of U.S. port range. The 
Japanese Conferences likewise believe 
that the proposed definition is too broad 
and support retention of the existing 
definition. 

APL contends that there is no clear 
Congressional indication of what was 
intended by the term “port range.” It 
contends, therefore, that the 
Commission’s definition should conform 
to trade practices and include only 
“ports in the same general location as 
the ports covered in the initial service 
contract.” 

As suggested by the North European 
Conferences, the Commission will retain 
the existing definition of “port range,” 
modified to include the words of 
limitation—“in the country.” We agree 
that this is more consistent with the 
intent of Congress, as expressed by the 
Senate Committee on Commerce, 


Science, and Transportation when it 
stated: 

The term “port range" is intended to 
encompass those ports in the country of 
loading or unloading of the contract cargo 
that are regularly served by the contracting 
carrier or conference, as specified in the tariff 
applicable to the service in which the 
contract is to be employed, even if the 
contract itself contemplates use of but a 
single port within that range. 

S. Rep. No. 3, 98th Cong., 1st Sess. 31 
(1983) (emphasis added). The 
Commission will also make two minor 
alterations to the present definition 
which were suggested by the North 
European Conferences. Given the 
language of the statue and its legislative 
history, the Commission cannot, 
however, limit the geographic scope of 
“port range” further, as was suggested 
by other commenters. 

E. Proposed § 581.1 (n) 

(n) “Service contract” means a 
contract between one or more shippers 
or shippers' associations and one or 
more ocean common carriers or 
conferences, in which the shipper makes 
a commitment to provide a certain 
minimum quantity of its cargo or freight 
revenue over a fixed time period, and 
the ocean common carrier or conference 
commits to a certain rate or rate 
schedule as well as a defined service 
level—such as, assured space, transit 
time, port rotation, or similar service 
features. The contract may also specify 
provisions in the event of 
nonperformance on the part of either 
party. 

The proposed definition alters the 
existing definition of “service contract." 
46 CFR 580.7(a)(4). by permitting one or 
more , shippers, shippers’ associations, 
ocean common carriers, or conferences 
to enter into service contracts. This 
revision was explained as being 
clarification of existing law. 

The North European Conferences do 
not believe that the proposed definition 
is consistent with the definition set forth 
in section 3(21) of the 1984 Act. They 
find no support in the Act or its 
legislative history for the proposition 
that two or more unrelated or 
unaffiliated shippers or shippers’ 
associations may join together on a 
single service contract. The South/ 
Central American Conferences likewise 
recommend that the Commission retain 
the existing definition of “service 
contract,” on the assumption that it was 
not the Commission’s intent to permit 
unrelated shippers or groups of shippers’ 
associations to enter into service 
contracts. 
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USL contends that the net effect of the 
proposed definition would be the 
establishment of de facto shippers* 
associations, on the one hand, or 
associations of carriers on the other, 
with the membership varying from 
contract to contract. It submits that such 
o result is beyond the Commission’s 
statutory jurisdiction. Lastly, Sea-Land 
avers that the proposed definition is not 
a clarification, but rather a misreading, 
of the 1984 Act. It argues that more than 
one carrier can enter a service contract 
only by joining or creating a conference 
and that more than one shipper may 
enter a service contract only by joining 
or forming a legitimate shippers' 
association. 

The proposed definition of “service 
contract” will not be adopted. The 
Commission will instead retain the 
existing definition, which is essentially 
the definition of “service contract" 
which is contained in the 1984 Act. 

Under this definition, shippers can 
continue to affiliate to take advantage of 
service contracts, if that affiliation 
meets the definition of a “shippers* 
association." 

F. Proposed §581. l(p) 

(p) “Shipper" means an owner or 
person for whose account the ocean 
transportation of cargo is provided or 
the person to whom delivery is to be 
made. 

This definition is the same as that in 
the Commission's existing rules, 46 CFR 
580.7(a)(5). Moreover, it is a verbatim 
restatement of the definition of 
“shipper" contained in section 3(23) of 
the 1984 Act, 46 U.S.C. app. 1702(23). 

ANERA, Sea-Land, and the Australia- 
New Zealand Conference suggest that 
the Commission more precisely define 
the term “shipper" to preclude certain 
middlemen from taking advantage of the 
Act, without subjecting themselves to 
regulation under it. They suggest that 
the Commission adopt the definition of 
“shipper” which was proposed by the 
North European Conferences in a 
petition filed with the Commission on 
February 3,1986 (57 FR 5402 (1986)). 

This proposal would require any person 
who transports cargo for its own 
account, but resells the transportation 
services to underlying shippers at higher 
rates, to have a tariff on file in order to 
enter into a service contract. 

While opposing the North European 
Conferences’ proffered definition of 
"shipper," AISA suggests that the 
Commission’s proposed definition be 
modified to include “owners or other 
persons on whose account the ocean 
transportation is provided.” It contends 
that this would correspond to the 
definition of “shipper" at 46 CFR 


572.104(aa), and would clarify that 
shippers’ associations are shippers for 
the purposes of the service contract 
regulations. 

The proposed definition of “shipper" 
will be adopted without change. The 
Commission addressed the North 
European Conferences’ proposed 
revision in the context of its order 
denying the Conferences’ petition to 
amend the definition of shipper. See In 
the Matter of Petition of the U.S. 
Atlantic-North Europe Conference and 
North Europe-U.S. Atlantic Conference 
for a Rule Regarding the Term 
‘Shipper," 23 S.R.R. 1381 (1986). 
Moreover, as a result of that petition, the 
Commission initiated a fact finding 
investigation into the use of shippers’ 
associations and service contracts by 
various middlemen. Fact Finding 
Investigation No. 15, Order, served 
September 17,1986. Any revision of the 
existing definition of “shipper" should 
appropriately await the conclusion of 
this investigation. 

AISA’s suggestion that the definition 
be modified to incude “owners or other 
persons" is likewise rejected. The 
definition of “service contract" in the 
1984 Act clearly distinguishes between 
shippers and shippers’ associations. 
Given the fact that the 1984 Act and the 
Commission’s rules define a service 
contract as one by a shipper or shippers' 
association, there is no need to attempt 
to include shippers’ associations within 
the ambit of “shipper." It appears that 
Congress has created shippers' 
associations as distinct entities, and has 
specifically delineated their rights and 
obligations throughout the Act. Again, 
any possible modification of the 
definition of “shipper" to include, 
directly or indirectly, shippers' 
associations should await completion of 
Fact Finding Investigtion No. 15. 

G. Proposed section 581. l(t) 

(t) “Tariff of general applicability" 
means the effective tariff, on file at the 
Commision under Part 580 of this 
chapter, that would apply to the 
transportation in the absence of a 
service contract. 

This new definition was proposed 
because the term “tariff of general 
applicability" was used in several other 
places in the proposed rule. 

Sea-Land recommends that this 
definition be deleted. It contends that 
there is no direct relation between rates 
set forth in tariffs and rates set forth in 
service contracts, and believes that any 
definition which implies such a 
connection may be confusing. 

The Commission agrees with Sea- 
Land that there is not always a direct 
relationship between a rate contained in 


a service contract and a rate in a tariff. 

A service contract stands on its own, if 
properly drafted by its parties. However, 
thre are certain administrative 
requirements in the final rule that 
necessitate a definition of “tariff of 
general applicability." Moreover, the 
term is used in the context of voluntarily 
filed contracts on exempt commodities. 
Accordingly, this definition will be 
retained. 

//. Additional Comments on Proposed 
Section 581.1 (Definitions) 

APL, ANERA, and IBP suggest various 
definitions for “similarly situated 
shipper," which each believes should be 
incorporated into the final rule. APL 
alleges that the lack of a definition of 
“similarly situated shipper" is inhibiting 
service contracting, because a carrier 
entering into a service contract for a 
commodity does not know whether it 
must grant the same rate to a shipper in 
a completely different industry shipping 
a similar commodity. 

Even if the Commission were to agree 
that a definition of “similarly situated 
shipper" is desirable, it cannot do so in 
the context of this rulemaking 
proceeding. Any action along these lines 
is outside the scope of this proceeding, 
and would have to be proposed as a 
new rule. In any event, the Commission 
does not find that a definition of 
“similarly situated shipper" is necessary 
or appropriate, at least at this time. 

It is extremely doubtful that the lack 
of a definition of "similarly situated 
shipper" is in any way inhibiting the use 
of service contracts. While it is true that 
the number of “me-too" contracts is a 
very small percentage of the service 
contracts filed with the Commission, 
this may merely reflect the fact that any 
shipper which can come close to 
meeting the terms of a service contract 
is probably in a position to negotiate its 
own. Moreover, concepts like “similarly 
situated" are perhaps best left to 
resolution on an ad hoc basis, especially 
given the infinite variety of terms in a 
service contract. 

Warner-Lambert and NYCCI raise 
identical objections to any provision in 
the proposed rule which could be 
interpreted as restricting non-vessel- 
operating common carriers (“NVOs”) 
from offering service contracts to 
shippers in their capacity as carriers. 
They contend that the language of the 
1984 Act does not support such an 
interpretation. 

Presumably, these commenters are 
referring to the definition of “service 
contract" in proposed § 581.1(n), which 
indicates that a service contract can 
only be offered by an ocean common 
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carrier or conference. Contrary to the 
assertions of Wamer-Lambert/NYCCI. 
there is nothing in the statute which 
authorizes NVOs to offer service 
contracts as “carriers.” In fact, as 
section 8(c) of the Act makes clear, a 
service contract can only be offered by 
an “ocean common carrier.” and an 
NVO cannot qualify as an ocean 
common carrier since it does not operate 
vessels . 

L Proposed Section 581.2(a) 

(a) Geographical scope. Service 
contracts shall apply only to 
transportation of cargo moving from, to 
or through a United States port in the 
foreign commerce of the United States. 

This amendment to the existing rule is 
designed to limit service contracts to 
those involving transportation of cargo 
which moves through a U.S. port in the 
foreign commerce of the United States. 

The Mediterranean Conferences. HPB. 
the North European Conferences, NITL 
and USL support the provision. 

CMA, Hercules, DuPont. Stauffer, 

Ford. NYCCI and PPG believe that the 
scope of service contracts should be 
broad enough to include foreign-to- 
foreign traffic because shippers and 
carriers often negotiate a single contract 
package covering both the foreign 
commerce of the U.S. and foreign-to- 
foreign commerce. Their main concern is 
with the movement of Canadian cargo. 

Sea-Land suggests amending the 
proposed rule to permit service 
contracts to include foreign-to-foreign 
cargo that moves through a U.S. port 
even if it does not enter the foreign 
commerce of the United States. 

In arguing that the scope of service 
contracts should be broad enough to 
include foreign-to-foreign cargo, the 
commenting parties appear to be 
treating the issue as purely one of policy 
which is within the Commission’s 
discretion to decide. The Commission, 
however, cannot expand by its own 
regulations the power given to it by 
Congress. Austasia Intermodal Lines, 

Ltd. v. Federal Maritime Commission, 

580 F.2d 642, 646 (D.C. Cir. 1978). 
Accordingly, the threshold question is 
whether the scope of the jurisdiction 
over service contracts conferred on the 
Commission by section 8(c) of the 1984 
Act. 46 U.S.C. app. 1707(c). extends to 
foreign-to-foreign cargo. 

Only service contracts offered by “an 
ocean common carrier or conference” 
are subject to section 8(c) of the 1984 
Act. The term “common carrier.” which 
subsumes the term “ocean common 
carrier,” is defined in section 3(6) of the 
1984 Act. 46 U.S.C. app. 1702(6), as 
meaning a carrier holding itself out to 
the general public to provide 


transportation between the United 
States and a foreign country that: 

# * * utilizes, for all or part of that 
transportation, a vessel operating on the high 
seas or the Great Lakes between a port in the 
United States and a port in a foreign country 
* * \ (emphasis added). 

The Report of the Senate Committee on 
Commerce. Science, and Transportation 
on S. 504, contains the following 
explanation of the definition of 
“common carrier”: 

This definition applies only to the extent 
the passengers or cargo transported are 
loaded or discharged at a U.S. port. Thus, a 
liner carrier that accepts U.S.-origin 
intermodal cargo (or. for that matter, 
Canadian-origin cargo) at Halifax and calls at 
Boston for further loading en route to 
Rotterdam would be a “common carrier" for 
purposes of the bill only with respect to the 
Boston-Rotterdam leg of its voyage. 

S. Rep. No. 3. 98th Cong.. 1st Sess. 19 
(1983). Likewise, the House Report 
makes it clear that the definition does 
not encompass cargo that is transported 
by land from the United States to a 
contiguous foreign country and from 
there by water to an overseas foreign 
country. H.R. Rep. No. 53. 98th Cong., 1st 
Sess. 29 (1983). It appears, therefore, that 
inclusion of foreign-to-foreign cargo, 
over which the Commission has no 
jurisdiction, in service contracts subject 
to filing under section 8(c) of the 1984 
Act would be contrary to the intent of 
Congress to limit the scope of the 1984 
Act to cargo moving in ocean commerce 
of the United States which is loaded or 
discharged at a U.S. port. 

Even if the Commission were to 
conclude that there was no legal 
impediment to the inclusion of foreign- 
to-foreign cargo in service contracts, 
enforcement problems would remain. 

The Commission would have no legal 
means of obtaining information relating 
to foreign-to-foreign movements. This 
could seriously hamper the 
Commission’s ability to enforce the 
provisions of section 8(c). Accordingly, 
the Commission is adopting proposed 
§ 581.2(a) as a final rule. In so doing, the 
Commission notes that carriers and 
shippers are not prevented from making 
separate service contracts for the 
carriage of foreign-to-foreign cargo. 
Section 8(c) of the 1984 Act does not 
purport to regulate or prohibit service 
contracts which a carrier may enter into 
while not acting in the capacity of an 
ocean common carrier in the United 
States foreign commerce. 

/. Proposed § 581.2(b) 

(b) Parties: NVOs and Forwarders. (1) 
A non-vessel-operating common carrier 
may sign a service contract only in its 


capacity as a shipper to the offering 
ocean common carrier or conference. 

(2)(i) A licensed ocean freight 
forwarder may sign a service contract 
only in its capacity either as the actual 
shipper or as forwarding agent for and 
on behalf of a named shipper contract 
party. 

(ii) Whenever a licensed ocean freight 
forwarder: 

(A) Signs a service contract as the 
actual shipper, all bills of lading 
covering shipments under the contract 
shall indicate as “shipper” (on the 
shipper line of the bill of lading] the 
name of the licensed ocean freight 
forwarder, and in no event may the 
forwarder collect ocean freight 
compensation on such shipments: or 

(B) Acts as forwarding agent in 
signing a service contract, written 
authorization for such signature as agent 
shall be submitted to the carrier or 
conference contract party; shall 
accompany the service contract filing 
under § 581.3(a)(1): and shall be kept 
confidential under § 581.9. 

The proposed rule clarifies that NVOs 
and ocean freight forwarders, which 
cannot offer service contracts as 
carriers, may enter into them as 
shippers, but only under certain 
conditions. 

NCBFAA supports the rule, but 
suggests that it be modified to cover the 
situation in which the exporter activity 
is performed by an affiliate of a freight 
forwarder. 

TWRA contends that the proposed 
rule would permit freight forwarders to 
sign service contracts and offer them to 
shippers without filing a tariff as an 
NVO. It suggests that the proposed rule 
be amended to make it clear that an 
ocean freight forwarder may only sign a 
service contract as: (1) An agent on 
behalf of a named shipper: (2) a shipper 
having a beneficial interest in the cargo; 
or (3) an NVO. ANERA. Australia-New 
Zealand Conference, APL. the South/ 
Central American Conferences, and USL 
filed similar comments. 

Hercules believes that NVOs and 
freight forwarders may execute service 
contracts and hold themselves out to the 
public to provide transportation. Its only 
concern seems to be that NVOs and 
freight forwarders have sufficient 
financial resources in case of default on 
the service contract. 

NITL opposes the rule, apparently in 
the belief that it would require shippers 
to utilize the serv ices of a freight 
forwarder when entering into a service 
contract. 

NEPFC, PCEC, Sea-Land and the 
North European Conferences believe 
that the rule is unnecessary and should 
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be deleted. Sea-Land points out that 
only ocean common carriers, 
conferences, shippers and shippers* 
associations can be parties to a service 
contract. Each of these entities has 
already been defined. If an NVO or 
forwarder is to be a party to a service 
contract, it must fall within the 
definition of “shipper.” 

NYCCI and Warner-Lambert have no 
objection to the rule, but believe that the 
issue of whether a freight forwarder, 
acting as a shipper, should receive 
compensation is a matter best left to the 
contracting parties. 

It appears that the proposed rule 
pertaining to NVOs and ocean freight 
forwarder is subject to 
misinterpretation. Moreover, it does not 
appear necessary. As Sea-Land has 
pointed out in its comments, only ocean 
common carriers, conferences, shippers, 
and shippers’ associations can be 
parties to a service contract. If an NVO 
or forwarder is to become a party to a 
service contract, it must be a “shipper,” 
as defined in section 3(23) of the 1984 
Act, 46 U.S.C. app. 1702(23). 

Accordingly, the Commission is 
deleting § 581.2(b) from its final rule. It 
should be noted, however, that even in 
the absence of § 581.2(b). section 
19(d)(4) of the 1984 Act. 46 U.S.C. app. 
1718(d)(4), prohibits freight forwarders 
from receiving compensation from a 
carrier for any shipment in which the 
forwarder has a direct or indirect 
beneficial interest. 

K. Proposed § 581.3(a)(2) 

(2) Statement of essential terms . At 
the same time as the filing of the service 
contract under paragraph (a)(1) of this 
section, the statement of essential terms 
of the contract shall be submitted: 

(i) In form and content as provided in 
§ 581.4(b) and § 581.5; 

(ii) In tariff format; 

(iii) On page(s) to be included in the 
Essential Terms Publication as 
described in paragraph (b) of this 
section: and 

(iv) (A) With an accompanying 
transmittal letter in an envelope which 
contains only matter relating to 
essential terms; and 

(B) The envelope and the inside 
address on the transmittal letter are to 
be addressed to the “Director. Bureau of 
Tariffs, Federal Maritime Commission, 
Washington, DC 20573.” 

This is substantially the current rule, 
46 CFR 580.7(i), with the clarification 
that the statement of essential terms 
pages are to be filed in the Essential 
Terms Publication. 

The North European Conferences note 
that, under current rules, the statement 
of essentia) terms filing requirements 


may be met by filing the entire text of 
the service contract, absent the name of 
the shipper. They assume that this 
option is still available. 

The North European Conferences are 
correct that the requirement to file the 
statement of essential terms can still be 
met by filing the entire text of the 
service contract, minus the shipper’s 
name. As the Commission previously 
stated, ”[t)o the extent that a service 
contract meets all the essentia) terms 
format requirements and is 
appropriately stated in terms of 
geographic areas or port ranges, it could 
be submitted, minus the shipper's name, 
in lieu of a statement of essential 
terms.” Docket No. 84-21, Publishing 
and Filing Tariffs by Common Carriers 
in the Foreign Commerce of the United 
States—Service Contracts and Time/ 
Volume Contracts , 49 FR 45370, 
November 15,1984. This alternative 
filing procedure remains available under 
the final rules. 

L Proposed § 581.3(a)(3) 

(3) Notices of: Change to contract , 
contract party or rate; availability of 
changed terms to similarly-situated 
shippers; and settlement of account. 
There shall be filed with the 
Commission pursuant to the procedures 
of paragraph (a)(1) of this section, a 
detailed notice, within 30 days of the 
occurrence, of: 

(i) The making available of newly 
operable essential terms to similarly 
situated shippers under § 581.6(b)(5); 

(ii) Termination by mutual agreement, 
breach or default not covered by the 
service contract under § 581.7(b); 

(iii) The adjustment of accounts, by 
rerating, liquidated damages, or 
otherwise under §§ 581.5 through 581.8; 

(iv) Final settlement of any account 
adjusted as described in paragaraph 
(a)(3)(iii) of this section, attested to by 
the involved shipper or shippers* 
association; and 

(v) Any change to: 

(A) The name of a basic contract 
party under § 581.4(a)(l)(v); and 

(B) The list of affiliates under 

§ 581.4(a)(l)(vi) of any contract party 
entitled to receive or authorized to offer 
service under the contract. 

This section, which is new, was 
proposed to assist the Commission in 
monitoring and auditing contracts. The 
Commission was concerned that many 
substantive changes in existing service 
contracts may not have been made 
available as essential terms to similarly 
situated shippers, nor been brought to 
the attention of the Commission in a 
timely manner. Accordingly, the 
proposed rule required that the 


Commission be given notice within 30 
days of certain specified events. 

The fapanese Conferences object to 
proposed § 581.3(a)(3)(i), arguing that 
notification to the Commission of newly 
operable essential terms would be 
burdensome. 

Sea-Land suggests that the proposed 
rule be revised by deleting 
subparagraphs (i) through (iv). It argues 
that, as a practical matter, substantive 
changes to the essential terms cannot be 
made available at mid-course to 
similarly situated shippers in any equal 
or comparable way and, hence, such 
changes should be prohibited, as should 
termination by mutual agreement. It 
suggests that adjustments made by 
liquidated damages and final settlement 
can be handled in § 581.7(b), in a non- 
confidential manner. 

The North European Conferences 
support the notice requirement of the 
proposed section, but contend that 
notice of newly operable essential terms 
to similarly situated shippers under 
subparagraph (i) and termination by 
mutual agreement not covered by 
express contract provision under 
subparagraph (ii) should not be 
confidentially filed with the 
Commission, but rather made publicly 
available. They contend that this would 
provide the public the opportunity to 
ascertain the essential terms of service 
contracts and allow public monitoring of 
potential abusive practices. In addition, 
these Conferences request the deletion 
of the requirement that notices of final 
settlements of accounts under 
subparagraph (iv) be “attested to by the 
involved shippers or shippers’ 
association,” because carriers do not 
have the authority to obtain such 
documentation. 

TWRA, NEPFC, PCEC and USL also 
endorse the notice requirements. 
However, some of these commenters 
urge that the section be modified to 
require that all occurrences for which 
notice must be given to the Commission 
also be published in the Essential Terms 
Publication to allow other shippers and 
carriers the opportunity to assist in the 
enforcement of the rules and to protect 
their own interests. 

USL contends that any change in the 
rate structure of a service contract 
should be prohibited, because a rate 
change on the basis of events occurring 
subsequent to the contract's execution is 
contrary to the purposes of the proposed 
rule's provision that each filed service 
contract must be made available for 30 
days to all similarly situated shippers, 
USL also supports notice to the 
Commission of any final settlement 
made under a contract, but suggests that 
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such notice include a statement of the 
actual amount of cargo carried in order 
to discourage unauthorized settlements. 

DuPont questions the basis for the 
rule, maintaining that the Commission 
should not seek to assess the 
correctness of the adjustment of 
accounts. It argues such matters are for 
appropriate courts under the standard 
application of contract law. Ford 
opposes the notification requirements, 
maintaining that they would discourage 
the use of service contracts by adding 
substantially to the cost and burden for 
both the carrier and shipper. Hercules 
again asserts that a service contract is a 
commercial agreement between 
consenting parties and should not 
become a matter of public information. 

IBP objects to the mechanism for 
making the new essential terms 
available to similarly situated shippers, 
indicating that the proposed section 
does not state how the new essential 
terms are to be made available, i.e., who 
are similarly situated shippers. 

RCA sees no need for the proposed 
section, maintaining that parties to a 
contract should be free to negotiate 
mutually acceptable terms and 
conditions. It suggests that shippers 
would be adequately protected through 
the use of “most favored shipper” 
clauses and through the use of 
warranties and/or convenants by the 
carrier with respect to its non- 
discriminatory treatment of similarly 
situated shippers. 

NITL opposes the proposed rule, 
maintaining that it significantly 
increases paperwork and is unnecessary 
regulation. It points out that compliance 
with the terms of service contracts is 
presently achieved through the use of 
random audits, and suggests this is still 
adequate. 

DOT sees no need for the Commission 
to require carriers to provide notice of a 
newly operable essential term to a 
shipper that entered into a service 
contract as a similarly situated shipper. 
DOT argues that the invocation of any 
express or implied force mojeure or 
commercial contingency clause depends 
on circumstances which may be unique 
to a particular shipper and of no concern 
to a similarly situated shipper. 

The commenters’ main concerns are 
that the notice requirement of “newly 
operable” essential terms in 
§ 581.3|a)(3)(i): (1) Would create 
additional paperwork and other 
unnecessary burdens; and (2) should not 
be confidentially filed with the 
Commission, but rather made public 
through a filing in the Essential Terms 
Publication. For the reasons stated 
below, the Commission rejects both of 
these arguments. 


All the instant rule requires is that, 
when certain changes occur during the 
course of a contract, the Commission be 
given notice thereof. This can be 
accomplished by providing the 
Commission a copy of whatever 
document is transmitted between the 
parties. This should not prove to be 
particularly burdensome or 
unreasonable. Moreover, this 
information will enable the Commission 
to be better aware of the status of 
service contracts, and to ensure that 
they meet all statutory and regulatory 
requirements. 

As indicated in the Supplementary 
Information to the proposed rule, the 
Commission considered the 
nonconfidential Filing of such notices, 
but rejected this approach because there 
appeared to be substantial practical 
difficulties. For instance, there could be 
problems protecting the confidentiality 
of the shipper’s name. Moreover, the 
types of events which require notice to 
the Commission do not appear to 
warrant notice to the general public. The 
only event that does require notice to 
someone other than the Commission is 
the availability of newly operable 
essential terms, pursuant to 
§ 581.6(b)(5). and this is accomplished 
directly between the carrier and any 
similarly situated shipper. 

However, lest there be any confusion 
or uncertainty as to the nature of the 
changes contemplated by paragraph 
(a)(3j(i). the essential terms that are 
subject to that paragraph are referred to 
in the Final rule as “contingent” rather 
than “newly operable.” This designation 
appears to be more appropriate. 

Lastly, the North European 
Conferences’ concern that ocean 
common carriers and conferences may 
lack authority to obtain a "shipper’s 
attestation” of a final settlement of any 
account described in paragraph 
(a)(3)(iv) of this section has merit. 
Accordingly, this requirement has been 
deleted from the final rule. 

M Proposed § 581.3(c) 

(c) Who must file. (1) As further 
provided in paragraph (c)(2) of this 
section, the duty under this part to file 
service contracts, statements of 
essential terms and notices, and to 
maintain an Essential Terms 
Publication, shall be upon; 

(i) A service-contract signatory carrier 
which is not a member of a conference 
for the services covered by the contract; 
or 

(ii) The conference which: 

(A) Is signatory to the service 
contract; or 

(B) Has one or more member carriers 
signatory to a service contract for a 


service otherwise covered by the 
conference agreement. 

(2) When a conference Files a service 
contract for and on behalf of one or 
more of its member lines and the 
contract covers service from, to or 
between ports and /or points not 
included within the scope of the 
conference, the complete text of the 
statement of essential terms shall be 
simultaneously filed in the Essential 
Terms Publications of both the 
conference(s) and carrier(s) involved, 
which shall comply with all other 
Essential Terms Publication filing and 
maintenance requirements under 
paragraph (b) of this section and 
§ 581.4(b). 

The proposed rule identifies those 
who have the duty of Filing and 
maintaining service contract materials. 
The purpose of this section is to clarify 
the service contract filing obligations as 
between conferences and their member 
lines. 

TWRA contends that a mandatory 
requirement that conferences file service 
contracts and statements of essential 
terms for individual members’ service 
contracts is inappropriate. It claims that 
timeliness may be affected by additional 
conference action and such filings 
should be left to the choice of the carrier 
or conference. 

IBP objects to the requirement that 
conferences File service contracts, 
statements of essential terms and 
notices when the signatory is a member 
line of the conference. It argues that the 
confidentiality of contracts will 
inevitably be lost and. in addition, 
conferences will informally regulate the 
contents of such service contracts. It 
suggests an additional rule prohibiting 
conferences from interfering with 
independently negotiated service 
contracts that were concluded in the 
manner permitted by the conference 
agreement. 

The requirement that the Essential 
Terms Publication of a conference also 
contain the statements of essential 
terms issued by one or more of the 
members of a conference is necessary to 
ensure that the shipping public is aware 
of any statement of essential terms 
offered by a conference or any of its 
members in a particular trade. The form 
and manner requirements applicable to 
Essential Terms Publications are, except 
as provided in these regulations, the 
same as those applicable to tariffs. 

Under current rules, it is a common 
carrier’s obligation to File its own tariffs 
when the common carrier is not a party 
to an agreement, and when it is a party 
to an agreement, to participate in a 
single tariff filed by the conference. 
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Under the tariff filing format of 
conference tariffs, the conference rate 
on a commodity and a member line’s 
rate on the same commodity are 
contained in the same rate item of the 
conference tariff, thus allowing 
interested parties immediate access to 
all current, available rates on a 
particular commodity. The same benefit 
would flow to shippers by allowing them 
to be aware of all service contract rates 
in the trade by perusal of the 
conference’s Essential Terms 
Publication. In addition, the proposed 
filing procedure will allow the 
Commission to monitor conference 
members’ activities more effectively. 

We see no need for IBP’s 
recommended rule prohibiting 
conferences from interfering with 
service contracts independently 
negotiated by member lines. There is no 
indication or suggestion that such 
interference presently occurs. Nor is 
there any basis to assume that the mere 
filing by conferences somehow results in 
the informal regulation of the contents 
of members’ service contracts. Where 
member line service contracts are 
negotiated independently from the 
conference, such negotiations are 
concluded prior to the member line 
transmitting the final contents of the 
contract to the conference for filing with 
the Commission. The conference in this 
instance is merely acting as a filing 
agent for the member line and nothing 
more. In such instances, the conference 
would have an obligation to maintain 
appropriate confidentiality of the 
subject matter. 

N. Proposed § 581.3(d) 

(d) Exempt commodities. (1) Except as 
provided in paragraphs (d)(2) and (d)(3) 
of this section, this section does not 
apply to contracts relating to bulk cargo, 
forest products, recycled metal scrap, 
waste paper or paper waste. 

(2) An exempt commodity listed in 
paragraph (d)(1) of this section may be 
included in a service contract filed with 
the Commission, but only if there is a 
tariff of general applicability for the 
transportation which contains a specific 
commodity rate for the exempted 
commodity. 

(3) Upon filing under this paragraph, 
the service contract and essential terms 
shall be subject to the same 
requirements as those contracts 
involving non-exempt commodities. 

This provision amends the present 
sections relating to exempt commodities. 
46 CFR 580.7 (b)(1) and (b)(2). by 
requiring that, before a service contract 
on an exempt commodity can be filed, 
there must be a rate on that same 
commodity in a tariff of general 


applicability. The Supplementary 
Information which accompanied the 
proposed rule states that this 
requirement was included to cover 
situations in which a contract was 
rejected or otherwise had to be rerated. 
Under these circumstances, there would 
then be a rate in a governing tariff to use 
as the basis for determining the proper 
charges. 

APL suggests that subsection (d) 
should be revised to permit service 
contracts on exempt commodities to be 
filed, but without the requirement that 
there be a tariff of general applicability 
covering the exempt commodity. APL 
further suggests that the Commission 
could accomplish its intended result by 
requiring service contracts for exempt 
commodities to contain bona fide 
deadweight or liquidated damages 
provisions. APL contends that it is 
unnecessary to subject exempt 
commodities to the full panopoly of 
tariff regulation just because a service 
contract is entered covering such traffic. 

ANERA and TWRA likewise oppose 
the requirement that a tariff of general 
applicability be filed covering any 
exempt commodity included in a service 
contract. They support a rule that would 
simply require any necessary rerating 
provisions to be included in a service 
contract covering an exempt commodity. 
NITL also opposes the requirement as 
“unnecessary.” 

Sea-Land does not believe that 
rerating is an appropriate remedy for 
breach or non-performance of a service 
contract because such a contract stands 
on its own. with actual or liquidated 
damages for enforcement. It further 
contends that it makes no sense to 
rerate a service contract on exempt 
commodities which is rejected, because 
Congress intended that these 
commodities not be governed by tariffs. 

CMA agrees that if the Commission 
continues to allow the filing of tariffs on 
exempt commodities, it should not 
accept a service contract on such a 
commodity unless there is a generally 
applicable tariff rate on file for the 
exempt commodity. CMA contends, 
however, that the Commission should 
not allow the voluntary filing of rates in 
tariffs which cover exempt commodities. 
CMA notes that the issue of whether to 
permit exempt commodities to be 
included in tariffs is presently before the 
Commission in Docket No. 85-6, Notice 
of Inquiry Concerning Interpretation of 
Section 8(a) and Section (c) of the 
Shipping Act of 1984, and contends that 
a decision in that proceeding may 
render the instant issue moot. DuPont 
likewise notes the pendency of Docket 
No. 85-6. and contends that until it is 


resolved, there is no legal precedent for 
proposed §8 581.3(d) (2) and (3). 

NAR1 suggests that all of proposed 
§ 581.3(d) should be withdrawn. In its 
place. NARI suggests a rule that any 
tariff or service contract applicable to 
exempt commodities which is tendered 
to the Commission for filing will be 
rejected pursuant to section 8(f) of the 
1984 Act. 

There is, of course, no requirement 
that service contracts covering bulk 
cargo, forest products, recycled metal 
scrap, waste paper, or paper waste be 
filed with the Commission in the first 
instance. Indeed, they are statutorily 
exempt from filing by section 8(c) of the 
1984 Act. Most commenters agree, 
however, that once service contracts on 
exempt commodities are voluntarily 
filed with the Commission, they should 
be subject to all of the regulations 
governing service contracts in general. 
The only provision in the proposed rule 
which has raised concern is the 
requirement that there must also be a 
rate in a tariff of general applicability 
which covers the exempt commodity. 

The Commission will not preclude the 
voluntary filing of service contracts on 
exempt commodities, as was suggested 
by some commenters. This approach is 
consistent with the Commission’s 
treatment of the voluntary filing of tariff 
rates on exempt commodities. See 
Notice of Inquiry Concerning 
Interpretation of section 8(a) and 
section 8(c) of the Shipping Act of 1984, 

(Docket No. 84-6), 24 S.R.R.-(May 8, 

1987). That Notice also indicated that 
the issue of whether to allow the 
voluntary filing of service contracts on 
exempt commodities would be decided 
in this proceeding. 

Permitting the filing of service 
contracts on exempt commodities 
should benefit the shipping public. 
Shippers who would otherwise be 
unaware of the existence of a service 
contract on an exempt commodity may 
now take advantage of such a contract 
as a similarly situated shipper. Even if a 
shipper has no intention of taking 
advantage of a service contract on an 
exempt commodity on a “me-too” basis, 
the information contained in the 
statement of essential terms may be 
commercially useful to it. The 
Commission will also be in a better 
position to monitor activity in certain 
trades if it is made aware of movements 
on exempt commodities by way of the 
filing of service contracts. Moreover, the 
voluntary filing of such contracts is not 
specifically precluded by the 1984 Act. 

The choice of whether or not to 
voluntarily file a service contract on an 
exempt commodity is one which 









23996 


Federal Register / Vol. 52, No. 123 / Friday. June 26, 1987 / Rules and Regulations 


involves both parties to the contract. In 
this regard, the Commission notes that 
service contracts often include a mixture 
of exempt and non-exempt commodities, 
so that a shipper can obtain a better 
contract rate. Presumably, the ability to 
offer service contracts on mixed 
commodities also benefits carriers. 

Because service contract on exempt 
commodities will be permitted to be 
filed, the Commission continues to 
believe that some provision must be 
made in the event the contract is 
terminated or rejected. If there is a tariff 
rate covering the same exempt 
commodity, it will apply in such 
circumstances. However, carriers or 
conferences are not required to maintain 
a tariff rate on any exempt commodity 
which they wish to include in a 
voluntarily filed service contract. The 
contract itself can contain a rate or 
charge which will be applied in the 
event the contract is rejected or 
terminated. This will allow parties the 
optimum degree of flexibility, consistent 
with their election to file a service 
contract on an exempt commodity, while 
at the same time ensuring that there is 
some basis upon which to rerate the 
contract in the event it is rejected or 
terminated. The proposed rule has been 
modified to reflect this decision. 

O. Proposed § 581.4(a) 

(a) Service contract . Every service 
contract shall clearly, legibly and 
accurately set forth in the following 
order 

(1) On the first page, preceding any 
other provisions: 

(i) A unique service contract number 
bearing the prefix “SC": 

(ii) The FMC number [KMC No.-) 

of the carrier's or conference’s Essential 
Terms Publication; 

(iii) A reference to the statement of 

essential terms number (“ET No.-") 

as provided in paragraph (b)(l)(iii) of 
this section; 

(iv) The FMC number(s) [FMC No. 

-1 of the tariff(s) of general 

applicability; 

(v) The names of the contract parties. 
Any further references in the contract to 
such parties shall be consistent with the 
first reference (e.g., "[exact name]", 
"carrier", "shipper", or "association", 
etc.); and 

(vi) Every affiliate of each contract 
party named under paragraph (a)(l)(v) of 
this section entitled to receive or 
authorized to offer services under the 
contract, except that in the case of a 
contract signed by a conference or 
shippers' association, individual 
members need not be named. In the 
event the list of affiliates is too lengthy 
to be included on the first page. 


reference shall be made to the exact 
location of such information; and 

(2) Following the first page of the 
service contract: 

(i) The complete terms of the contract, 
including all essential terms required 
under § 581.5; and 

(ii) (A) A description of the shipment 
records which will be maintained to 
support the contract; and 

(B) The name, address and telephone 
number of the individual who will make 
shipment records available to the 
Commission for inspection under 
§ 581.10. 

This proposed section is intended to 
facilitate processing of service contracts 
and establish format requirements that 
will allow the Commission to readily 
identify responsible parties from whom 
documentation relevant to the contract 
can be obtained. 

NEPFC and PCEC support the 
proposed section, but note that it puts 
additional paperwork burdens on 
carriers and conferences. 

The Japanese Conferences express 
concern over language in § 581.4(a) that 
requires service contract provisions to 
be set forth "clearly, legibly and 
accurately." They contend that such a 
standard requires a subjective 
determination that could result in 
unwarranted encroachment upon, and 
rejection of, an otherwise valid contract. 
The Japanese Conferences also suggest 
that § 581.4(a)(2)(ii)(B) be amended to 
provide that the named individual be the 
person who will "respond to requests," 
because determining whether the 
records would be made available 
normally would be beyond the authority 
of an employee of a carrier or 
conference. The South/Central 
American Conferences suggest that 
§ 581.4(a)(l)(vi) be modified to read 
" * * * a contract signed by or on 
behalf of a conference or by or on behalf 
of a shippers' association * * * ." 

NITL opposes § 581.4(a) (1) (i), (ii), (iv) 
and (vi), stating that negotiations 
between the parties and implementation 
of the contract would be significantly 
hampered and delayed by excessive 
attention to detail, regulatory 
technicalities and increased paperwork 
that would necessarily be involved. 

The North European Conferences 
suggest that § 581.4(a)(2) be revised by 
adding the language "Commencing on 
or" at the beginning of the provision. 
They content that this will allow the 
parties to include additional material, 
other than that required on the first 
page, and will result in a decrease in the 
number of pages of service contracts. 

The North European Conferences also 
objects to the language of § 581.4 (a) 
(2)(ii) (B). which requires service 


contracts to name an individual "who 
will make" shipment records available 
to the Commission. They suggest that 
the rule be modified to provide that the 
contract parties shall advise the 
Commission of the person to contact for 
a record inspection. They further note 
that the Commission has legal remedies 
under the 1984 Act if its requires for 
documents was not honored. 

APL. ANERA, and TWRA suggest that 
§ 581.4(a)(2)(ii) (B) be amended to permit 
designation of an office where document 
requests can be lodged. DuPont urges 
delection of the section, arguing that 
Congress did not give the Commission 
responsibility for contract enforcement. 

The suggested modification of 
§ 581.4(a) (l)(vi), i.e.. adding the 
language "or on behalf of," might clarify 
that agents could execute contracts for 
the parties, but appears unnecessary 
since basic contract law allows such 
action. The Commission will, however, 
delete the words "signed by" and 
substitute in their place the words 
"entered into by." This should clarify 
the intent of the proposed rule and 
satisfy some commenters’ concerns. 

Additionally, §§ 581.4(a)(1) (vi) and 
581.5(a)(3)(vi) have been amended to 
clarify that if the terms of a service 
contract are limited to less than the full 
membership of a conference or shippers’ 
association, a conference or shippers' 
association must list the members to 
whom the contract applies in the service 
contract. 

The North European Conferences’ 
suggested revision of § 581.4(a)(2), 
adding the language "Commencing on 
or," also has merit, and will be adopted. 
This language clarifies that service 
contracts may include contract 
provisions on the first page following 
the required material as specified in 
§ 581.4(a)(1). 

The suggestion that § 581.4(a)(2)(ii)(b) 
be amended to eliminate the 
requirement to designate a named 
individual to make shipment records 
available is being incorporated into the 
final rule. The final rule will allow the 
title of the person who will respond to a 
request for shipment records (rather 
than the person’s name) to be contained 
in the service contract. This change will 
eliminate the need for contract 
modifications when a company changes 
its personnel during the course of a 
contract and should not inhibit the 
Commission’s surveillance efforts. 

P. Proposed § 581.4(b)(1) 

(b) Essential terms —(1) Statement of 
essential terms. Every statement of 
essential terms shall: 
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(i) Be printed in black on yellow 
paper 

(ii) Be subject to the form and manner 
requirements applicable to governing 
tariffs as set forth in Part 580 of this 
chapter: 

(iii) Be identified by an essential - 
terms number bearing the prefix “ET 
No.' which shall be located on the top of 
each page of the statement of the 
essential terms; and 

(iv) Contain on the first page, in a 
manner similar to that set forth in 

§ 580.5(a)(8) and § 580.5(a)(10) of this 
chapter, the period of availability of 
essential terms to similarly situated 
shippers under § 581.6(b), i.e„ both the 
beginning date [which shall be the date 
the contract is filed at the Commission) 
and the expiration date (which shall be 
no less than 30 days after the beginning 
date). 

This section revises the existing rule 
by requiring the period of availability of 
terms to shippers under proposed 
§ 581.6(b) to have a definite beginning 
and expiration date. DuPont 
recommends that this section be 
modified to provide that the time period 
for making essential terms available to 
similarly situated shippers be precisely 
30 days. 

The Commission is adopting the rule 
as proposed. For reasons stated more 
fully below in our discussion of § 581.6, 
carriers must make the essential terms 
of service contracts available for at 
least 30 days, but can offer them for a 
longer period, if they so desire. There 
has been no compelling reason offered 
for limiting the period of availability to 
exactly 30 days. 


Q. Proposed § 56L(4)(b)(2J: 

(2) Essential Terms Publication. The 
Essential Terms Publication shall: 

(i) Have all its pages printed in black 
on yellow paper; 

(ii) Be subject to the form and manner 
requirements applicable to governing 
tariffs as set forth in Part 580 of this 
chapter; 

(iii) (A) Contain a currently 
maintained “Index of Statements of 
Essential Terms” structured as follows: 


Effec 


ET No 


lrv*» 

date 



Date of 
cance¬ 
lation of 

pagefs) 


The Index shall include for every 
statement of essential terms, the ET 
number, as provided in paragraph 
(b)(l)(iii) of this section, the effective 
duration, as provided in § 581.5 (a)(3)(i), 
the page and section number (s) [where 
used], and a column for cancellation 
dates which shall be used as an 


alternative to cancelling each individual 
page of the Essential Terms Publication; 
and 

(B) The statement of essential terms 
may not be cancelled until after the 
duration of the contract, including any 
renewal or extension, has expired; 

(iv) Include an alphabetical index of 
the commodities covered by the service 
contracts in which each commodity 
shall make reference to the relevant ET 
number or numbers; 

(v) Contain on its title page, or in a 
rule, reference to each carrier’s or 
conference’s tariff of general 
applicability: and 

(vi) Be referenced in each of the 
carrier’s or conference’s tariffs of 
general applicability, where required to 
be filed under the Act and this chapter. 

In addition to format refinements, this 
proposed section adds a requirement 
that the Essential Terms Publication 
contain an index of the statements of 
essential terms. 

The Japanese Conferences suggest 
that § 581.4(b)(2)(iii)(B) be amended to 
permit cancellation of a statement of 
essential terms following the 
termination of a contract, as well as 
after it has expired. 

DuPont recommends that 
§ 581.4(b)(2)(iii)(B) be revised to provide 
that the “statement of essential terms 
must be removed from the essential 
terms publication upon expiration of the 
period of availability to similarly 
situated shippers.” It contends that 
maintaining the statement in an 
essential terms publication serves no 
purpose after the expiration of the 
period of availability to similarly 
situated shippers. 

Hercules believes that only a full 
contract and subsequent amendments 
should be filed with the Commission. 

The Japanese Conferences’ suggestion 
that the rule be amended to permit the 
cancellation of the statement of 
essential terms pages when such 
cancellation is effected by a 
“termination” of a service contract has 
merit and has been incorporated in the 
final rule. The proposed rule was 
intended to make known the status of 
each statement of essential terms, 
including a date on which the essential 
terms are cancelled, and to provide 
carriers and conferences with an 
alternative to cancelling each individual 
page of the statement of essential terms. 
The reason for the cancellation of any 
particular statement of essential terms— 
i.e.. whether the statement of essential 
terms is placed in a cancelled status 
because it terminated, expired under the 
original terms of the service contract, or 
was extended or renewed—is irrelevant 
for purposes of the rule. 


The Commission does not agree with 
DuPont’s position that maintaining the 
statement of essential terms serves no 
purpose after the expiration of the 
period of availability to similarly 
situated shippers. Removing the 
statement of essential terms from the 
Commission’s files after the period of 
availability would deprive the public of 
knowledge of the terms of the service 
contract while it is still in effect. This 
information allows the shipping public 
to be aware of all of a carrier’s or 
conference's rates (tariff rate or service 
contract rate) that are in effect in a 
trade. 

The Commission has made one 
technical modification to the proposed 
rule. It has been clarified to indicate that 
multiple contracts may be represented 
by a single statement of essential terms. 

R. Proposed § 581.5(a) 

(a) Essential terms: (1) May not be 
uncertain, vague or ambiguous: 

(2) May not contain any provision 
permitting modification by the parties 
other than in full compliance with this 
part; and 

(3) Shall include the following: 

(i) The duration of the contract, stated 
as a specific, fixed time period, with a 
beginning date and ending date; 

(ii) The origin and destination port 
ranges in the case of port-to-port 
movements, and the origin and 
destination geographic areas in the case 
of through intermodal movements, 
except that, in service contracts, the 
origin and destination of cargo moving 
under the contract need not be stated in 
the form of “port ranges” or “geographic 
areas” but shall reflect the actual 
locations agreed to by the contract 
parties; 

(iii) The contract rate, rates or rate 
schedule(s). including any additional or 
other charges [i.e., general rate 
increases, surcharges, terminal handling 
charges, etc.) that apply, and any and all 
conditions and terms of service or 
operation or concessions which in any 
way affect such rates or charges; 

(iv) The commodity or commodities 
involved; 

(v) The minimum quantity of cargo or 
freight revenue necessary to obtain the 
rate or rate schedule)s). except that the 
minimum quantity of cargo committed 
by the shipper may not be expressed as 
a fixed percentage of the shipper’s 
cargo. 

(vi) The service commitments of the 
carrier or conference; 

(vii) Liquidated damages for 
nonperformance, if any: and 

(viii) Where a contract clause 
provides that there can be a deviation 
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from an original, essential term of a 
service contract, based upon any stated 
event occurring subsequent to the 
execution of the contract, a clear and 
specific description of the event, the 
existence or occurrence of which shall 
be readily verifiable and objectively 
measurable. This requirement applies to. 
inter alia, the following types of 
situations: 

(A) Retroactive rate adjustments 
based upon experienced costs; 

(B) Reductions in the quantity of cargo 
or amount of revenues required under 
the contract; 

(C) Failure to meet a volume 
requirement during the contract 
duration, in which case the contract 
shall set forth a rate, charge, or rate 
basis which will be applied; 

(D) Options for renewal or extension 
of the contract duration with or without 
any change in the contract rate or rate 
schedule; 

(E) Discontinuance of the contract; 

(F) Assignment of the contract; and 

(G) Any other deviation from any 
original essential terms of the contract. 

This provision changes the existing 
service contract regulations concerning 
the content of essential terms, 46 CFR 
580.7(g), by: (1) Strengthening the 
requirement for “concise” essential 
terms to clearly prohibit uncertainty, 
vagueness or ambiguity; (2) imposing a 
prohibition against contract 
modifications, except when permitted 
by contingency clauses published with 
the original filed contract; (3) requiring 
the contract's term to be stated as a 
specific date-to-date time period; (4) 
allowing contracts to reflect the specific 
origin and destination locations to be 
served (as opposed to port ranges and 
geographic areas that must be published 
in the statement of essential terms); (5) 
prohibiting cargo commitments to be 
stated as a fixed percentage of a 
shipper’s cargo; (6) treating cargo 
rerating provisions for failure to meet 
volume commitments as a form of 
contingency clause instead of a form of 
liquidated damages; and (7) requiring 
contingency clauses to be tied to an 
objective and verifiable event. 

Virtually every commenter expressed 
opinions on the various aspects of this 
proposed section. Accordingly, no 
attempt has been made to catalogue 
each commenter's views in detail. The 
essential arguments of the parties on the 
issues presented by the proposal are 
summarized below in the discussion of 
each subsection. 

Section 581.5(a)(1): Uncertainty , 
Vagueness or Ambiguity 

Several coLvrents challenged the 
authority of the Commission to control 


the clarity of service contract language. 
These comments are generally from 
shippers or shippers' organizations and 
essentially state that the language of a 
service contract is a private commercial 
agreement not subject to oversight by 
the Commission. 

Other comments in support of the 
requirement were filed, mostly by 
carriers, but also including at least one 
shipper. They generally agree with the 
Commission that because third parties 
have rights involved, clarity in the 
contractual terms is essential and that, 
therefore, uncertain, vague or ambiguous 
language should not be permitted. 

The final rule will require service 
contract essential terms to be clear and 
definite. Parties opposed to this 
requirement are confusing the concept of 
“flexibility," which service contracts 
should afford the contract parties, with 
“uncertainty, vagueness or ambiguity," 
which impedes the statutory rights of 
third parties and the Commission’s 
enforcement responsibilities. Arguments 
that continue to insist at this late date 
that service contracts are purely private 
commercial arrangements are irrelevant. 
The fact that these contracts must be 
filed and their essential terms published 
in tariff format and made available to 
similarly situated shippers necessarily 
charges them with an element of the 
public interest. See, Publishing and 
Filing Tariffs in Foreign Commerce. 22 
S.R.R. 1424,1435 (1984). Additionally, 
although service contracts are exempt 
from many of the “prohibited acts" 
applicable to tariff rates and practices, 
they are not exempt from all of them. 

See 46 U.S.C. app. 1709(b). The 
Commission’s regulatory authority over 
service contracts can only be exercised 
if the essential terms of filed contracts 
are sufficiently precise to inform 
interested third parties of the exact 
nature of the obligations undertaken by 
the contract parties. Accordingly, 

§ 581.5(a)(1) will be adopted as 
proposed. 

Section 581.5(a)(2): Modifications 

Apart from those who generally 
support restricting the ability of contract 
parties to modify a contract during its 
term, few commenters addressed 
§ 581.5(a)(2). Some argued, however, 
that this section was too restrictive and 
suggested that it be amended to allow 
for modifications necessary because of 
mistakes of fact or changes in 
commercial conditions. 

The Commission again rejects the 
suggestion that it lacks authority to 
restrict the rights of contract parties to 
modify a service contract during its term 
on the basis that they are purely private 
commercial arrangements. See 22 S.R.R. 


at 1432. The relevant questions are 
whether the essential terms of service 
contracts can be modified at all after 
publication, and. if so. how can the 
statutory interests of third parties be 
protected against potential abuses of 
modification rights. The solution the 
Commission has accepted is to require 
the parties to provide for potential 
modifications through contingency 
clauses published with the essential 
terms publication. See 22 S.R.R. at 1436. 
Because utilizing these provisions does 
not require any change in the contract 
itself, they are not true “modifications" 
but rather “contingency clauses." 
Permitting contingency clauses, but not 
contract modifications, strikes a balance 
between the commercial flexibility 
service contracts are supposed to 
provide and the meaningful commercial 
disclosure of the terms of the contract 
that publication of the essential terms is 
intended to achieve. 

Section 581.5(a)(3): Content of Essential 
Terms 

The focus of the comments on the 
content of essential terms was on those 
concerning “fixed percentage" contracts 
and cargo commitments 
(§ 581.5(a)(3)(v)), service commitments 
(§ 581.5(a)(3)(vij), liquidated damages 
(§ 581.5(a)(3)(viij), and contingency 
clauses (§ 581.5(a)(3)(viii)). The 
comments on these essential terms 
generally fall into two categories: (1) 
Those that favor more Commission 
control and less flexibility in contract 
provisions (mostly carriers); and (2) 
those that favor less Commission control 
and more flexibility in contract 
provisions (mostly shippers). Although a 
few comments addressed other essential 
terms, none raises significant legal 
issues or sufficient policy considerations 
to warrant a change in the proposed rule 
or discussion here. 

The comments that suggest permitting 
“fixed percentage" service contracts 
rely for the most part upon a technical, 
legal argument concerning the definition 
of “loyalty contract" at section 3(14) of 
the 1984 Act, 46 U.S.C. app. 1702(14). 
They contend that, because the 
definition specifically excludes service 
contracts, such contracts stated in “all 
or a fixed portion" of a shipper’s cargo 
are not loyalty contracts and may be 
filed under section 8(c) of the 1984 Act. 

The meaning of “loyalty contract" as 
defined in the 1984 Act, cannot be solely 
ascertained by a reading of the statute. 
Further guidance can be obtained by 
reference to the overall statutory 
scheme and the legislative history of the 
1984 Act. As the Commission explained 
in a prior rulemaking on this subject, to 
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permit “fixed percentage” service 
contracts: 

would, in effect, convert a service 
contract to a loyalty contract* as that term is 
defined by the Act (4b U.S.C. app. 1702(14)). It 
would be inconsistent with Congress* 
treatment of loyalty contracts elsewhere in 
the Act (46 U.S.C. app. 1709(b)(9)) * * \ 

22 S.R.R. at 1430. Nothing in the 
comments submitted in this proceeding 
warrants a departure from the 
Commission’s previous determinations 
of this issue. Accordingly, the 
prohibition against “all or a fixed 
percentage” service contracts will be 
retained. 

The majority of comments on the 
content of essential terms concerned the 
issue of “contingency clauses.” Again, 
comments were generally divided 
between those favoring strict regulation 
or even a ban on contingency clauses, 
and those opposed to any Commission 
regulation on the matter. The former 
stressed the need for meaningful 
contract commitments and the 
protection of third party rights, while the 
latter stressed contract freedom and 
commercial flexibility. Some comments 
supported the proposed rule as a 
reasonable balance between these 
competing policies. 

The proposed rule was generally 
designed to allow less flexibility in 
those areas susceptible to contract 
malpractices, while retaining the 
maximum amount of contract freedom in 
all other areas. The Commission has 
attempted to strike a balance between 
the need for regulations to prevent 
service contract abuses and the 
commercial flexibility service contracts 
are intended to afford shippers and 
carriers. However, the Commission 
rejects the extreme arguments in some 
comments that it has no authority to 
promulgate any substantive regulations 
concerning service contracts. Section 
17(a) of the 1984 Act, 46 U.S.C. app. 
1716(a), grants broad rulemaking 
authority to the Commission with no 
exception in the area of service 
contracts. The Commission is cognizant 
of the Congressional policy of minimum 
government intervention expressed in 
section 2(1) of the Act, and has been 
guided by the policy in drafting these 
rules. It does not, however, read section 
2(1), 46 U.S.C. app. 1701(1), as a 
limitation on its section 17(a) authority 
to promulgate rules. We believe that the 
regulations promulgated in this 
proceeding are fully consistent with the 
overall statutory and legislative intent 
relevant to service contracts and are a 
reasonable response to industry 
conditions. For reasons stated above, 
and in a prior rulemaking proceeding on 


service contracts, see 22 S.R.R. at 1432- 
1433,1436, the Commission will adopt 
the proposed rule. 

S. Proposed § 581.5(b) 

(b) Notice . Detailed notice shall be 
given to the Commission under 

§ 581.3(a)(3) within 30 days of: 

(1) Any account adjustment resulting 
from either liability for liquidated 
damages under paragraph (a)(3)(vii) of 
this section, or the occurrence of an 
event described in paragraph (a)(3)(viii) 
of this section: and 

(2) Final settlement of any account 
adjusted under paragraph (b)(1) of this 
section. 

This provision requires notice to the 
Commission within 30 days of account 
adjustments due to contract breaches or 
deviations. 

TWRA favors this provision and 
additionally suggests that notice be 
given in essential terms tariff 
publication for reasons stated in its 
comments on § 581.3(a), infra. DOT 
urges that the Commission not impose 
surveillance reporting requirements. 

Ford also opposes the imposition of 
these notification requirements, 
maintaining that they would discourage 
the use of service contracts by adding 
substantially to the cost and burden for 
both the carrier and shipper. 

The proposed notice requirement is 
necessary to enable the Commission to 
perform its contract surveillance role 
and ensure that the terms of contracts 
are met. The notice requirements should 
not be burdensome since such 
information is exchanged in the normal 
course of business by the contract 
parties. Compliance with the notice 
requirement can be met merely by 
providing the Commission with a copy 
of whatever documents are exchanged 
between the parties under such 
circumstances. 

In the Supplemental Information to 
the proposed rule the Commission noted 
that it had considered the 
nonconfidential filing of the notices, as 
was suggested by TWRA. but rejected 
this approach since there appeared to be 
substantial practical difficulties, such as 
protecting the name of shippers. One 
exception to the confidential filings of 
notices would be a change in the 
duration of a contract as a result of any 
renewal, extension or termination 
implemented pursuant to the terms of a 
service contract. Such “notices” would 
be made public through amendments to 
the Index of Statements of Essential 
Terms. 

T. Proposed § 581.5(c) 

(c) Issuance of proposed final 
accounting. Any proposed final account 


adjustment resulting from liability for 
liquidated damages or the occurrence of 
an event under paragraph (b)(1) of this 
section shall be issued to the 
appropriate contract party within 30 
days of the termination or 
discontinuance of the service contract. 

This section is intended to prevent 
abuses in the collection or non¬ 
collection of the final amount due under 
sendee contracts. 

NEPFC and PCEC suggest that the 
final accounting rule be expanded to 
require that carriers file a “certification” 
with the Commission at the conclusion 
of a particular service contract attesting 
that the contract has been fulfilled in 
accordance with its terms. 

The North European Conferences 
contend that the 30-day proposed final 
account period is impractical and 
unrealistic. They request that the time 
period be enlarged to no less than 90 
days. DOT urges that the Commission 
not impose any surveillance reporting 
requirements in this area. TWRA’s 
comments are the same as for § 581.5(b). 
AISA’s comments are the same as for 
§ 581.5(a)(1). 

The suggestion that the Commission 
require a certification that every 
contract has been fulfilled in accordance 
with its terms would place an 
unnecessary burden on carriers and 
conferences and the Commission’s staff. 
The proposed rule was intended to 
apply to only those service contracts 
where there has been a change to the 
basic compensation required by the 
terms of the service contract. Therefore, 
when no account adjustment is 
necessary, no regulatory purpose would 
be served by requiring the filing of a 
final accounting certifying completion of 
those contracts. 

The 90-day proposed final account 
period suggested by the North European 
Conferences appears too long, 
considering that the widely accepted 
commercial practice for the settlement 
of accounts is 30 days, as evidenced by 
the carriers’ and conferences’ credit 
privileges published in their tariffs of 
general applicability. However, 
considering the volume of paperwork 
inherent in service contract activities 
and the time that may be involved in 
collecting the data necessary in 
preparing a proposed final accounting, 
the Commission, in the final rule, is 
extending the period prescribed for 
issuance of such final accounting to 60 
days. 

U. Proposed § 581.6 

(a) Availability of statement. A 
statement of the essential terms of each 
service contract as set forth in tariff 









24000 


Federal Register / Vol. 52, No. 123 / Friday, June 26, 1987 / Rules and Regulations 


format shall be made available to the 
general public pursuant to the 
requirements of this section and 
§§ 581.3, 581.4(b) and 581.5. 

(b) Availability of terms. (1) The 
essential terms of each service contract 
shall be made available to all other 
shippers or shippers’ associations 
similarly situated under the same terms 
and conditions for a specified period of 
no less than thirty (30) days from the 
date of Filing of the service contract as 
may be adjusted under § 581.8(d). 

(2) Whenever a shipper or shippers* 
association desires to enter into a 
service contract with the same essential 
terms, a request shall be submitted to 
the carrier or conference in writing. 

(3) The carrier or conference shall 
reply to the request by mailing, or other 
suitable form of delivery, within 14 days 
of the receipt of the request, either a 
contract offer with the same essential 
terms which can be accepted and signed 
by the recipient upon receipt, or a valid 
reason in writing why the applicant is 
not entitled to such a contract. 

(4) The service contract resulting from 
a request under this section may not go 
into effect until an executed copy, 
signed by all necessary parties, is Filed 
with the Commission under this section. 

(5) In the case of any expressly 
described event which results in a 
change to an original essential term by 
the operation of a contract clause in the 
serv ice contract under § 581.5(a)(3) 

(viii). the newly operable essential 
term(s) shall be immediately made 
available in writing to other shippers 
and shippers’ associations subject to the 
same, original essential terms, with 
copies to the Commission under 

§ 581.3(a)(3)(H). 

This section amends the present 
procedures for a similarly situated 
shipper to obtain a service contract’s 
essential terms, 46 CFR 580.7(g)(1)(H), in 
several ways: (1) The request by a 
similarly situated shipper seeking the 
same contract terms must be in writing; 

(2) a carrier or conference must respond 
to such a request within 14 days, with 
either a similar contract offer or an 
explanation why the carrier or 
conference does not believe that the 
shipper is entitled to the contract; and 

(3) a contract executed by a similarly 
situated shipper cannot itself go into 
effect until it is filed with the 
Commission. In addition, when a service 
contract provides for a deviation from 
an essential term and such an event 
occurs, the proposed section would 
require that notice be provided to any 
other shipper which is subject to the 
same terms so that it can have the 
opportunity to avail itself of the altered 
terms. 


APL has no objection to the proposed 
section but suggests that the term 
“similarly situated shipper’’ be defined. 
The North European-U.S. Pacific Freight 
Conference and PCEC also generally 
concur with the proposed procedures. 
They suggest, however, that a copy of a 
carrier’s “rejection letter” also be sent to 
the Commission. ANERA and the 
Mediterranean Conferences do not take 
issue with the proposed regulation, 
except to recommend that a deadline by 
which a similarly situated shipper must 
return an executed copy of a proffered 
contract be established. They suggest 
three working days. 

The Japanese Conferences request 
that proposed § 581.6(b)(3) be amended 
by deleting the words “a valid reason” 
and substituting therefor “an 
explanation.” Otherwise, they believe 
that they could be found in violation of 
the rule if at a latter time a reason given 
in good faith is found to be invalid. The 
Japanese Conferences also believe that 
the words “signed by all necessary 
parties” in § 581.6(b)(4) should be 
deleted, because the requirement that 
such a contract must be “executed” is 
sufficient. Those Conferences oppose 
the present wording of subparagraph 
(b)(5), which would require all changes 
in essential terms which result from 
operation of a contract clause [e.g., a 
force majeure clause) to be immediately 
made available to all shippers subject to 
the same essential terms. They believe 
that this could provide an unfair 
windfall to a shipper which is not itself 
subject to the conditions which caused 
the change in the essential terms. They 
would amend the subparagraph to 
indicate that the changed terms need 
only be made available to shippers 
which are “similarly affected” by the 
change. Lastly, the Japanese 
Conferences contend that paragraph 
(b)(5) should be clarified to require that 
notice need only be given to similarly 
situated shippers which have in fact 
entered into a like contract. 

The North European Conferences 
believe that the phrase “signed by all 
necessary parties” in subparagraph (4) 
should be revised to read “signed by or 
for all necessary parties.” They contend 
that this would clarify that service 
contracts may be executed on behalf of 
the contract parties by duly authorized 
representatives. The North European 
Conferences also correctly note that the 
reference to “§ 581.3(a)(3)(ii)” in 
subparagraph (5) should actually be 
“§ 581.3(a)(3)(i).“ 

In accord with its comments on 
proposed § 581.5(a)(3)(vui), Sea-Land 
suggests that proposed § 581.6(b)(5) be 
deleted, on the ground that commercial 
contingency clauses should not be 


permitted in service contracts. 

Moreover, even if the proposed section 
were retained. Sea-Land questions 
whether a change in terms permits a 
total reopening of the contract or only 
allows shippers who already have a 
“me-too” contract to avail themselves of 
the changed terms. 

TWRA generally agrees with the 
proposed section, but believes that 14 
days may be too short a period of time 
to respond to a shipper, if a good faith 
determination is to be made as to 
whether a shipper is “similarly 
situated.” TWRA also urges that the rule 
be amended to define “similarly situated 
shipper.” 

While expressing no objection to the 
basic 30-day availability period set forth 
in proposed § 580.6(b)(1), USL suggests 
that the period should commence on the 
date the essential terms are published in 
the carrier’s or conference’s tariff. USL 
further urges that the proposed rule be 
clarified to provide that the 30-day 
availability period only applies to the 
initial essential terms' filing. It contends 
that when a similarly situated shipper 
takes advantage of a previously filed 
service contract, the filing of the 
essential terms for the subsequent 
contract should not extend the 
availability period for an additional 30 
days. In this regard, USL advocates the 
elimination of the filing of such 
subsequent essential terms. Lastly, USL 
takes the position that the Commission 
should not attempt to define “similarly 
situated shipper” and instead proposes 
that for a shipper to take advantage of 
an existing contract, it must be ready, 
willing, and able to execute the same 
contract as did the original shipper. 

AISA suggests that, with respect to 
proposed § 581.6(b)(5), if the 
Commission is merely seeking to ensure 
that similarly situated shippers have 
changed terms made available to them, 
the provision should be revised to 
provide that a shipper and carrier may 
mutually agree not be invoke the 
provision after receiving the requisite 
notice. DuPont contends that the 30-day 
period of availability in § 581.6(b)(1) is 
reasonable, but it should not be 
permitted to extend any longer. 

IBP questions whether all essential 
terms of a requested service contract 
must be identical to those in the original 
contract. IBP also takes issue with the 
mechanism created by proposed 
§ 581.6(b)(5) for making new essential 
terms available to similarly situated 
shippers. Because of perceived 
ambiguities in this subparagraph, IBP 
fears that carriers will become unwilling 
to negotiate service contracts, to the 
detriment of the shipping public. 





Federal Register / Vol. 52, No. 123 / Friday, June 26, 1907 / Rules and Regulations 


24001 


The NYCCI and Warner-Lambert 
contend that the notice requirement of 
proposed § 581.6(b)(5) imposes an 
unreasonable burden on carriers and 
also unreasonably discloses the 
business affairs of the shipper. They 
argue that if a shipper encounters a 
condition which triggers a deviation 
from the original essential terms, either 
all other shippers encounter the same 
condition, in which case they can also 
deviate or opt not to, or they do not 
encounter the same condition and are 
not similarly situated. 

The issue of whether to adopt a 
definition of “similarly situated shipper” 
has been addressed elsewhere and will 
not, therefore, be further discussed here. 

Some of the comments offer 
suggestions of a technical nature which 
would appear to clarify or otherwise 
improve the proposed rule. The 
suggestion of the Japanese Conferences 
that the words “a valid reason” be 
deleted from subparagraph (b)(3) and 
the worlds “an explanation” be 
substituted, has merit and is adopted. In 
addition, we agree that it is not 
necessary to state that an executed 
service contract be “signed by all 
necessary parties,” as is presently 
required by subparagraph (b)(4). since 
an executed copy would perforce be 
signed by all parties. Also, as pointed 
out, the reference in subparagraph (b)(5) 
to “§ 5B1.3(a)(3)(ii) M should read 
”§ 581.3(a)(3)(i).“ 

The Commission is not convinced, 
however, that the rule should contain a 
specific deadline for a requesting 
shipper to return a proffered contract to 
a carrier, as was suggested by ANERA. 
Carriers or conferences making offers to 
similarly situated shippers, pursuant to 
subparagraph (b)(3), are certainly free to 
impose their own deadlines. 

Presumably, any similarly situated 
shipper requesting a “me-too” contract 
might want to begin using the contract 
as soon as possible and would, 
therefore, return its executed copy 
quickly. In any event, subparagraph 
(b)(3) has been amended to indicate that 
a carrier or conference may require a 
contract offer to be accepted by a date 
certain. 

We also find merit to the proposal 
that subparagraph (b)(5) be amended to 
clarify that similarly situated shippers 
which have entered into “me-too” 
contracts are entitled to altered 
essential terms as a result of 
contingencies stated in the initial 
contract only if they are similarly 
affected by the described event. This 
would prevent some shippers from 
otherwise experiencing a windfall even 
though they did not likewise experience 


the event which occasioned the change 
in terms. 

We are not adopting the remainder of 
the comments or suggestions. They 
appear to be either unwarranted by the 
circumstances, or reveal a 
misconception about the purpose and 
effect of the proposed rule. Moreover, 
many of these comments would require 
additional rulemaking before they could 
be implemented, since they were not 
within the scope of the proposed rule. 

In this regard, there is no reason at 
this time to require that a copy of a 
rejection letter prescribed in 
subparagraph (b)(3) be filed with the 
Commission. Any shipper aggrieved by 
a carrier’s decision not to offer a “me- 
too” contract can easily bring the matter 
to the Commission’9 attention. We also 
see no need to amend subparagraph 
(b)(5) to clarify that the notice of newly 
operable essential terms must only be 
given to shippers that have in fact 
entered into the same contract. The 
present wording is unambiguous. The 
notice must be made to “other shippers 
and shippers’ associations subject to the 
same, original essential terms.” 
(Emphasis added). Nor do we agree that 
it is unclear whether a change in 
essential terms subject to subparagraph 
(b)(5) requires a reopening of the 
contract. Again, these changes are only 
made available to other shippers which 
have entered into a contract having the 
same essential terms. 

Only one commenter has suggested 
that 14 days is too short a period of time 
to respond to a request for a similar 
contract. This time limit was originally 
proposed so that carrriers or 
conferences could not unnecessarily 
delay acting on such a request. Nothing 
presented convinces us that the period 
prescribed is unreasonable. We are 
therefore retaining the 14-day limit. 

Likewise, we see no need to change 
the beginning of the 30-day availability 
period to the date the essential terms 
are published, as we suggested. The 
publication of the statement of essential 
terms should generally coincide with the 
filing of the service contract. In any 
event, the date of the filing of a service 
contract is a date which i9 readily 
ascertainable by the Commission and 
will be retained. On the same subject, It 
was the proposed rule’s intention that 
the availability period only apply to the 
initial service contract filed and that any 
“me-too” contract which was also filed 
did not extend the availability period for 
an additional 30 days. This also appears 
to be the interpretation which has been 
adopted by carriers and conferences in 
practice. Nevertheless, to avoid any 
potential confusion in this area, 


subparagraph (b)(1) will be amended to 
more clearly indicate that the 
availability period only applies to the 
essential terms of an initial service 
contract. 

DuPont has suggested that the 30-day 
minimum availability period should not 
be allowed to extend beyond 30 days. It 
has not. however, provided any 
compelling reason for imposing such a 
limitation. Carriers or conferences 
should be free to determine their own 
availability periods, so long as they are 
at least 30 days. 

There is nothing in subparagraph 
(b)(5) which requires a similarly situated 
and affected shipper to also adopt 
newly operable essential terms after 
receiving notice thereof. The decision as 
to whether to do so is solely the 
shipper’s, and it is not therefore 
necessary to provide that a shipper may 
mutually agree not to invoke the 
provision. 

V. Proposed § 581.7(a) 

(a) Modification. The essential terms 
originally set forth in a service contract 
may not be modified during the duration 
of the contract. 

This section is essentially the same as 
the existing prohibition against contract 
modifications, 46 CFR 580. 7(d)(1). 
Comments on proposed 5 581.7(a) were 
generally divided between those 
opposed to any Commission regulation 
restricting the contract parties’ rights to 
modify a contract and those in favor of a 
general ban on contract modifications. 
For a discussion of this basic issue see 
the discussion of proposed § 581.5(a), 
infra . 

The Commission will continue the 
prohibition against contract 
modifications, while at the same time 
permitting parties to the service contract 
to provide for known and ascertainable 
commercial contingencies. 

Specific comments requesting that 
some grace period be allowed for 
contract modification were also filed. 
However, we do not view these 
proposals as feasible at this time and 
believe that the provisions in proposed 
5 581.5(a) allowing for contingency 
clauses will satisfy these concerns. 
Requiring contract parties to carefully 
and skillfully draft their agreements 
before putting them into effect, does not 
appear to impose an unreasonable 
burden on those parties. 

W. Proposed § 581.7(b) 

(b) Termination or breach not covered 
by contract In the event of a contract 
termination which is not provided for in 
the contract itself and which results 
from mutual agreement of the parties or 
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from breach or default because the 
minimum quantity required by the 
contract has not been met: 

(1) Further or continued 
implementation of the service contract is 
prohibited; 

(2) The cargo previously carried under 
the contract shall be rerated according 
to the otherwise applicable tariff 
provisions of the carrier or conference in 
effect at the time of each shipment; and 

(3) Detailed notice shall be given to 
the Commission under § 581.3(a)(3) 
within 30 days of: 

(i) The occurrence of the contract 
termination, breach of default under this 
paragraph; 

(ii) Any rerating or other account 
adjustment resulting from the contract 
termination, breach or default under this 
paragraph: and 

(iii) Final settlement of the account 
adjusted under subparagraph (3)(ii) of 
this paragraph. 

(4) Any proposed rerating or other 
final account adjustment resulting from 
termination, breach or default under this 
paragraph shall be issued by the carrier 
or conference to the shipper or shippers’ 
association within 30 days of the 
termination of the service contract. 

The proposed rule does not change 
the existing provision allowing 
termination of service contracts by 
mutual agreement of the parties. 
Similarly, the proposed rule continues to 
allow the parties to provide for 
termination and breach remedies in 
their contract. The amendments 
proposed in this proceeding are 
intended to address those terminations 
and breaches that are not provided for 
in the contract. In these cases, the 
proposed rule provides: (1) Cessation of 
contract implementation; (2) rerating of 
cargo according to the otherwise 
applicable tariff; and (3) notification to 
the Commission and the shipper of 
termination or breach actions proposed 
or performed by the carrier. In essence, 
when a service contract is repudiated 
and the parties are no longer acting 
pursuant to the contract, the 
Commission will require adherence to 
the otherwise applicable tariff. 

The comments filed on proposed 
§ 581.7(b) are generally divided into 
three groups: (1) Those that support the 
Commission’s suggested method of 
regulating terminations and breaches of 
contracts when the contract does not 
cover such a contingency; (2) those that 
argue that actual or liquidated damages 
be imposed: and (3) those that argue that 
the Commission has no authority to 
prescribe remedies and procedures 
caused by a termination or breach of a 
contract. 


The proposed rule was intended to 
address two situations: (1) When carrier 
and shipper mutually agree to terminate 
a service contract and (2) when a 
shipper fails to meet its minimum 
volume commitment. The purpose of this 
provision is not to enforce contracts or 
prescribe particular remedies for 
contract breaches as between the 
parties themselves. That function is the 
role of the courts under section 8(c) of 
the 1984 Act. Rerating applies only to 
cargo actually shipped and has no direct 
relationship to “deadfreight” or other 
measures of damages for contract 
breaches. The purpose of this provision 
is to prevent collusive action between 
the parties to a service contract to 
terminate or “breach” their commitments 
without seeking appropriate remedies. 
The rule is intended to prevent carriers 
and shippers from using service 
contracts as a device to unlawfully 
evade tariff rates. Service contracts with 
no meaningful cargo or service 
commitments could, at a minimum, 
violate section 10(a)(1) of the Act, 46 
U.S.C. app. 1709(a)(1). 

The report of the House Merchant 
Marine and Fisheries Committee 
expressed a clear Congressional intent 
that service contracts not become a 
“device” to undermine common carriage 
under public tariffs when it stated: 

The Committee is seriously concerned that 
service contracts not be employed so as to 
discriminate against all who rely upon the 
common carriage tradition of the liner 
system. The purpose of this legislation is to 

regulate fairly a system of common carriage 

• • • 

# • * (TJhe Committee expects the FMC to 
be cognizant of the effects of (sic) common 
carriage that abuse of service contracting 
may occasion. 

H.R. Rep. No. 53, Part 1, 98th Cong., 1st 
Sess. 17 (1983). 

Proposed § 581.7(b) does, in effect, 
impose a type of regulatory consequence 
for contract breach or termination 
consistent with Congress’ intent that 
service contracts not be abused. 
However, if the parties include in their 
contracts in the first instance provisions 
concerning mutual termination and 
shipper failure to meet the minimum 
commitment, there is no need to invoke 
this provision. Another option to 
rerating, particularly if the shortfall is 
slight, is for the shipper to pay for what 
has not moved at the contract rate. This 
would in effect constitute compliance 
with the shipper’s corgo commitment. 

Finally, to conform § 581.7(b)(4) to 
§ 581.5(c). the period within which to 
issue a proposed rerating or other final 
account adjustment has been extended 
to 60 days. 


X. Proposed § 581.6 

(a) Initial filing and notice of intent to 
reject. (1) Within 30 days after the initial 
filing of the contract and statement of 
essential terms, the Commission may 
notify the filing party of the 
Commission’s intent to reject a service 
contract and/or statement of essential 
terms that does not conform to the form, 
content and filing requirements of the 
Act or this part. The Commission will 
provide an explanation of the reasons 
for such intent to reject. 

(2) The parties will have 20 days after 
the date appearing on the notice of 
intent to reject to resubmit the contract 
and/or statement of essential terms, 
modified to satisfy the Commission’s 
concern as set forth in paragraph (a)(1) 
of this section. 

(b) Rejection. The Commission may 
reject the contract and/or statement of 
essential terms if the objectionable 
contract or statement: 

(1) Is not resubmitted within 20 days 
of the notice of intent to reject; or 

(2) Is resubmitted within 20 days of 
the notice of intent to reject as provided 
in paragraph (a)(2) of this section, but 
still does not conform to the form, 
content or filing requirements of the Act 
or this part, as set forth in paragraph 
(a)(1) of this section. 

(c) Implementation; prohibition and 
rerating. (1) Performance under a 
service contract may begin without prior 
Commission authorization on the day 
both the service contract and statement 
of essential terms are on file with the 
Commission, except as provided in 
paragraph (c)(2) of this section: 

(2) When the filing parties receive 
notice that the service contract or 
statement of essential terms has been 
rejected under paragraph (b) of this 
section: 

(i) Further or continued 
implementation of the service contract is 
prohibited; 

(ii) All services performed under the 
contract shall be rerated in accordance 
with the otherwise applicable tariff 
provisions for such services with notice 
to the shipper or shippers’ association 
within 30 days of the date of rejection; 
and 

(iii) Detailed notice shall be given to 
the Commission under § 581.3(a)(3) 
within 30 days of: 

(A) The rerating or other account 
adjustment resulting from rejection 
under this paragraph; and 

(B) Final settlement of the account 
adjusted under paragraph (c)(2)(iii)(A) of 
this section. 

(d) Period of availability. The 
minimum 30-day period of availability of 
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essential terms required by § 581.6(b) 
shall be suspended on the date of the 
notice of intent to reject a service 
contract and/or statement of essential 
terms under paragraph (a)(1) of this 
section and a new 30-day period shall 
commence upon the resubmission 
thereof under paragraph (a)(2) of this 
section. 

This proposed section amends the 
procedures for return and rejection of 
contracts or statements of essential 
terms. These procedures provide the 
Commission 30 days to reject a service 
contract with a written explanation of 
the reasons for rejection. Tlie filing party 
will then have 30 days to correct the 
contract. Failure to correct a contract 
will result in rejection, thereby 
prohibiting continued service under the 
contract. 

APL, ANERA, TWRA, Ford, and NITL 
oppose the proposal to increase the time 
within which notification of intent to 
reject a service contract must be given 
by the Commission. They favor the 
current 15-day period for notice to reject 
and the 15-day period for resubmission. 

The Mediterranean Conferences and 
the (apanese Conferences suggest that 
the filing parties should have 30 days to 
respond to a notice of intent to reject, 
the same period the Commission has for 
considering a rejection. In addition, the 
Japanese Conferences oppose the 
retroactive rerating required by 
proposed § 581.8(c) due to a service 
contract rejection, maintaining that the 
contract rates are the only lawful rates 
on file at the time of shipment. The 
North European Conferences suggest the 
30-day period in § 581.8(c)(2)(ii) is 
impractical and unrealistic. They 
request that the time period be enlarged 
to no less than 90 days. 

Sea-Land suggests the rule be revised 
to delay implementation of service 
contracts (14 days after filing) to permit 
an initial Commission review in order to 
protect the parties against having to 
rerate cargo due to a rejection. 

DuPont suggests that “shall” be 
substituted for “may” in § 581.8(a)(1) to 
make the notification a more definite 
requirement. Lastly, DOT urges that the 
Commission not adopt the proposed 
§ 581.8(c) rerating obligation and 
surveillance reporting requirements for 
partial performance of a service contract 
prior to its rejection by the Commission. 

Experience has proven that the 
current 15-day period is sometimes 
inadequate for the contract parties to 
resolve problems and for the 
Commission to process the contracts. 

On the other hand, it appears, based on 
the comments, that the proposed 30-day 
period may be too long a time to expose 
the parties to possible rejection and to 


commercial problems which could arise 
as a result of rejection. Therefore, as a 
compromise, the final rule will provide 
for a 20-day period for both the notice of 
intent to reject and the period for 
resubmission. 

Sea-Land's suggestion of requiring 
service contracts and statements of 
essential terms to be filed in advance of 
the effective date has previously been 
considered by the Commission in its 
interim rule to implement the 1984 Act. 
The Commission rejected such a course 
of action in favor of the present 
procedure because advanced filing 
appears to be more detrimental to the 
interests of the contracting parties. 
Further, there is no statutory authority 
to require an advance notice of filing of 
service contracts. However, contract 
parties are always free to file service 
contracts in advance of their effective 
dates to accommodate the possibility of 
rejection. 

In response to comments opposing 
retroactive rerating in the event of 
rejection, the Commission reaffirms its 
position expressed in the Supplemental 
Information. If a shipper was permitted 
to obtain the rate contained in a 
“contract” that was rejected because it 
did not comply with all statutory or 
regulatory requirements, it would be 
obtaining an unlawful benefit. The rules 
expressly put the parties on notice that a 
service contract may possibly be 
rejected during the short review period. 
If they desire to avoid the possibility of 
rerating for cargo carried prior to 
rejection, they could elect the course 
suggested by Sea-Land and simply file 
their contracts well in advance of any 
cargo moving under them. 

Additional Issues 

The Supplementary Information to the 
proposed rule also advised that the 
Commission was concerned about four 
additional areas and accordingly 
solicited comment as to whether further 
rulemaking proceedings should be 
pursued in any or all of them. 
Specifically, the Commission questioned 
whether: (1) The definition of “port 
range” should be adjusted to address 
problems relating to the scope of foreign 
port ranges; (2) it should adopt specified 
minimums for shipper cargo 
commitments, carrier service 
commitments, or liquidated damages; (3) 
it should require a single form, with 
detachable sections, for filing all 
relevant service contract information; 
and (4) “most-favored-shipper” clauses 
were a problem and. if so. whether they 
should be limited in some manner. 

A discussion of the comments and 
analysis of each of these issues follows. 


Y. Foreign Port Ranges 

The Notice of Proposed Rulemaking 
invited comments on the application of 
the current port range requirement to 
foreign port ranges, which are often 
dispersed over a wide geographic area, 
and queried whether this was inhibiting 
the use of service contracts. 

Commenters were asked to identify any 
problem areas and propose solutions. 

In response. CMA, DuPont. Stauffer 
and Union Carbide advise that they had 
experienced no difficulties as a result of 
the application of the port range rule to 
foreign port ranges. 

On the other hand, APL, ANERA. the 
Mediterranean Conferences, the 
Japanese Conferences. PCEC, the North 
Europe-U.S. Pacific Freight Conference, 
and TWRA believe that there is a need 
to limit the geographic scope of foreign 
port ranges in service contracts. This is 
also the view of the North European 
Conferences which further urge that the 
description of origin and destination 
non-U.S. port ranges included in 
essential terms filings should only 
identify ports: (1) In a country where 
cargo is to be loaded or discharged 
under the terms of the underlying 
service contact; and (2) which are 
regularly served by a contracting carrier 
or contracting members providing 
service. The North European 
Conferences would define the term 
“regularly served” to include only those 
ports in the range that are served in a 
manner that would enable the carrier to 
meet its obligations under the service 
contract. 

The legislative history of the 1984 Act 
supports the view that ocean common 
carriers and conferences may restrict 
the foreign port range in a service 
contract to ports in a single country 
which are regularly served by the carrier 
or conference. The Report of the Senate 
Committee on Commerce, Science and 
Transportation states in pertinent part: 

The term “port range" is intended to 
ecompass those ports in the country of 
loading or unloading of the contract cargo 
that are regularly served by the contracting 
carrier or conference, as specified in the tariff 
applicable to the service in which the 
contract is to be employed, even if the 
contract itself contemplates use of but a 
single port within that range. 

S. Rep. No. 3, 98th Cong., 1st Sess. 31 
(1983) (emphasis added). Accordingly, 
and in response to comments on the 
defintion of “port range,” the final rule 
defines “port range” to only encompass 
“ports in the country of loading or 
unloading.” 

Whether a port in the range is 
“regularly served,” as that term is used 





24004 


Federal Register / Vol. 


in the rule, appears to be a question of 
fact that would be particularly difficult 
to address in a rule of general 
application. Moreover, no compelling 
need has been demonstrated to justify 
such action. In any event, even if a need 
and basis had been shown to define the 
term “regularly served.” this could not 
be done in this rulemaking since it is 
beyond the scope of the prodceeding. 
Accordingly, the Commission will not 
modify the rule here to add a defintion 
of the term “regularly served.” 

Z. Minimum Volume Commitments , 
Carrier Service Commitments and 
Liquidated Damages 

In addressing this topic in the 
Supplementary Information to the 
proposed rule, the Commission 
identified three areas of concern: (1) 

Low volume commitments: (2) de 
minimis carrier service commitments: 
and (3) miniscule liquidated damages for 
breach of a service contract. The 
Commission suggested that requiring 
specified minimums to apply to these 
situations might possibly solve these 
problems, and therefore invited 
comment on the need for additional 
regulations in these areas. 

Most, but not all, commenters oppose 
any additional regulation which might 
impose service contract minimums in 
the areas suggested by the Commission. 
They contend that there is no 
demonstrated need for regulation and 
that carriers and shippers will not enter 
into a service contract in the First place 
unless they each receive a benefit 
therefrom. (Some [e.g.. PCEC. AISA, 
CMA, PPG, and DOJ) contend that the 
Commission has not legal authority to 
impose minimum levels for cargo and 
service commitments or for liquidated 
damages. One commenter (Stauffer) 
believes that minimums are not 
consistent with the spirit of the 1984 Act, 
which it contends favors a more 
commercial and less bureaucratic 
“interface” between the service contract 
parties. Several commenters raise 
concerns about the effects of minimums 
on small or medium, shippers, 
contending that they may result if fewer 
service contract opportunities for such 
shippers. The inherent problems in 
determining a specific minimum level 
have also been raised, especially in light 
of the large number of variables which 
would have to be considered in the 
process. The Japanese Conferences. 
NEPFC, and PCEC suggest that the 
Commission could adequately address 
any problems which may exist on an ad 
hoc basis. 

TWRA argues that a fixed volume or 
revenue minimum would inhibit the 
flexibility to deal with small shippers. It 
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contends that the solution i6 to put in 
place a regulatory mechanism which 
creates a commercial incentive for both 
parties to arrive at meaningful 
commitment levels. TWRA therefore 
suggests that the Commission should 
require all service contracts to state a 
maximum as well as minimum number 
of cargo units and to further require that 
the maximum cannot exceed the 
minimum by more than a reasonable 
proportion [e.g., 33 l / 9 %). 

The North European Conferences and 
the Australia-New Zealand Conference 
share the Commission’s concerns about 
low volume commitments on the part of 
shippers and therefore support adoption 
of a rule providing for a minimum 
volume commitment. The Australia-New 
Zealand Conference notes that, while 
drafting such a rule may be a complex 
matter, there is nonetheless a need for it. 

IBP also supports the establishment of 
a minimum volume of cargo for a service 
contract. It suggests that the minimum 
volume could be based on a specified 
percentage (e.g.. 1%) of the shipping 
market for a given commodity or some 
other reasonable absolute number (e.g., 
200 TEUs/year in a containerized trade). 
IBP also contends that it probably would 
be more advantageous for shippers with 
less than 1% of a market to use a 
shippers* association, rather than 
attempt to negotiate small-volume 
service contracts. 

Only the South-Central American 
Conferences specifically address service 
contract minimums as they apply to 
carrier service commitments. They argue 
that the Commission should not proceed 
further in this area, unless it has specific 
evidence that carriers or conferences 
are failing to provide adequate service 
and space to fulfill their contractual 
obligations. 

Two commenters oppose any further 
rulemaking in this area. The South/ 
Central American Conferences do not 
believe that minimum cargo 
commitments are realistic or fair to 
small shippers in smaller trades. The 
other, DuJPont, contends that, to the 
extent that low volume commitments 
exist, they are attributable to the 
Commission’s positions on percentage 
requirements contracts and loyalty 
contracts. 

The North European Conferences 
share the Commission’s concerns about 
de minimis liquidated damages for 
shipper breach of its volume 
commitment. Along with USL, ANERA, 
and the Mediterranean Conferences, the 
North European Conferences support the 
consideration of further rulemaking in 
this area. They contend, however, that 
in the interim the Commission could 


reject service contracts containing de 
minimis liquidated damages on an ad 
hoc basis pursuant to existing rules. 

TWRA maintains that the 1984 Act 
permits liquidated damages as an 
alternative to actual damages for breach 
of a service contract. It further contends 
that the Act does not permit a “no 
damages” option or liquidated damages 
that do not closely approximate actual 
damages. TWRA thus urges the 
Commission to require carriers to collect 
deadweight in the event of a cargo or 
revenue shortfall or require the use of 
actual damages (deadfreight less the 
carrier’s avoided incremental costs) or 
some other reasonable liquidated 
approximation of actual damages. The 
South/Central American Conferences 
offer yet another alternative measure of 
liquidated damages—15 percent of the 
frieght charges for any shortfall for the 
minimum volume. 

DuPont believes that the matter of 
whether or not to specify liquidated 
damages in the event of breach is one 
that should be left to the contracting 
parties. It submits that if the 
Commission eventually sets specific 
limits on liquidated damages, carriers 
and shippers will simply elect not to 
specify any at all. 

As the above discussion indicates, 
there was no clear consensus among the 
commenters in any of the three areas the 
Commission asked to be addressed. 
However, the Commission presently has 
pending before it a petition for 
rulemaking, submitted by the 
International Council of Containership 
Operators, that includes the issue of de 
minimis liquidated damages. That issue 
is more appropriately addressed in the 
context of that petition. 

As for the remaining issues, /.<?., 
shipper cargo and carrier service 
commitments, it would be difficult if not 
impossible, as a practical matter, to 
specify absolute specific minimums. 
What is a reasonable number in one 
trade may not be in another. Moreover, 
small or medium sized shippers could be 
adversely affected by arbitrary 
minimums. While some sort of formula 
may alleviate this problem, the task then 
becomes one of choosing the right 
formula. For this reason and because the 
Commission’s experience with service 
contracts over the last three years has 
not demonstrated a compelling need for 
the Commission to prescribe rules 
governing shipper cargo and carrier 
service commitments, no such 
rulemakings are contemplated at this 
time. 

The Commission cautions, however, 
that there must be meaningful 
commitments on the part of both parties 
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in order for there to be a valid service 
contract. In this regard, the service 
commitment of a carrier or conference 
must be more than a mere recitation of 
their basic common carrier obligations. 
Similarly, the shipper’s cargo 
commitment must be commercially 
reasonable in light of all relevant 
factors. 

AA. More Convenient, Combined Form 

The proposed rulemaking indicated 
that the Commission was considering a 
new format for filing service contracts 
that would eliminate multiple 
submissions. This could consist of one 
filing, with detachable sections, as 
follows: 

1. A machine-readable ADP form 
(data confidential, where necessary): 

2. The essential terms; and 

3. Shipper data and signature 
(confidential). 

All commenters, except DuPont, 
support this proposal for a service 
contract filing procedure that would 
eliminate multiple submissions to the 
fullest extent possible. DuPont, however, 
fears that an abbreviated filing 
procedure would not ensure the 
confidentiality of information in the 
service contract. 

Under the suggested provision, one 
portion of the form would contain the 
essential terms of the contract, 
excluding the name and signature of the 
shipper(s) and any other information 
considered as a non-essential term of 
the contract (if the filers desire to 
conceal such information from the 
public). This procedure would avoid 
time now spent by the staff in ensuring 
that the separately filed statements of 
essential terms contained in the 
Essential Terms Publication represent a 
true summary of the service contract’s 
essential terms, a process which is now 
very time-consuming. 

Although implementation of the 
procedure will require special 
equipment and appropriate rulemakings 
to prescribe form and format, the 
Commission intends to pursue this 
matter. 

BD. Most-Favored-Shipper Clauses 

In the Notice of Proposed Rulemaking 
the Commission noted the growing use 
of the so-called “most-favored-shipper" 
clauses, a type of “contingency clause" 
which allows the shipper to obtain a 
lower rate if one is offered to another 
shipper in a given trade. The 
Commission asked for comments on 
whether this practice should be 
prohibited or limited. 

The comments filed concerning 
Commission regulation of most-favored- 
shippcr clauses are divided between: (1) 


The carriers and conferences who 
oppose such provisions and advocate a 
prohibition against their use: and (2) the 
shippers and shipper interest groups 
which state that such provisions are 
legitimate commercial arrangements 
that the Commission should not inhibit. 
Carriers argue that these clauses cause 
serious depression of freight revenues 
and rate instability, contrary to one of 
the intended purposes of service 
contracts. It is also argued that such 
clauses substantially negate a shipper's 
commitment to the carrier. Shippers, on 
the other hand, argue that rate flexibility 
in a contract ensures that the shipper 
will honor its volume commitments to a 
carrier, and. that the clauses also deter 
carriers from excessive rate cutting in 
their tariffs, thereby contributing to rate 
stability. 

Whatever the merits of these 
contentions relating to most-favored- 
shipper clauses, they were not intended 
to nor will they be decided here. Since 
the issuance of the Notice of Proposed 
Rulemaking in this proceeding, the 
Commission has received and presently 
has before it the above-mentioned 
petition of the International Council of 
Containership Operators, which raises 
the same issues. The Commission will, 
therefore, consider them in the context 
of that proceeding. 

Conclusion 

The Commission has carefully 
considered all comments submitted to 
the proposed rule and, as discussed 
above, has made a number of changes to 
accommodate valid suggestions therein, 
while still giving effect to the 1964 Act 
provisions governing service contracts 
and the Act's legislative history. Other 
nonsubstantive technical or style 
changes have also been made, but not 
expressly discussed. Any comment not 
specifically mentioned has nonetheless 
been considered and found to be 
without merit, unwarranted, or 
unnecessary. 

The Federal Maritime Commission 
has determined that this rule is not a 
“major rule" as defined in Executive 
Order 12291. 46 FR 12193, February 27, 
1981, because it will not result in: (1) An 
annual effect on the economy of $100 
million or more; (2) a major increase in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions; or (3) significant adverse effect 
on competition, employment, 
investment, productivity, innovations, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


The Chairman of the Commission 
certifies pursuant to section 605(b) of the 
Regulatory Flexibility Act (5 U.S.C. 601, 
et seq.) that this Rule will not have a 
significant economic impact on a 
substantial number of small entities, 
including small businesses, small 
organizational units, and small 
governmental jurisdictions. 

List of Subjects in 46 CFR Parts 580 and 
581 

Administrative practice and 
procedure, Antitrust. Automatic data 
processing. Cargo vesseis/Confidential 
business information. Contracts, 

Exports. Freight. Freight forwarders. 
Imports, Maritime carriers. Penalties, 
Rates and fares. Reporting and 
recordkeeping requirements. 

Therefore, pursuant to 5 U.S.C. 553 
and sections 3, 8. and 17 of the Shipping 
Act of 1984, Title 46. Code of Federal 
Regulations, is amended as follows: 

PART 580—[AMENDED] 

1. The authority citation for Part 580 
continues to read: 

Authority: 5 U.S.C. 553: 46 U.S.C. app. 1702- 
1705.1707.1709.1712,1714-1716 and 1718. 

§580.7 [Removed) 

2. Section 580.7 is removed. 

3. A new Part 581 is added to read as 
follows: 

PART 581—SERVICE CONTRACTS 

UvIm 

581.1 Definitions. 

581.2 Scope. 

581.3 Filing and maintenance of service 
contract materials. 

581.4 Form and manner. 

581.5 Content of essential terms: 
contingency clauses. 

581.6 Availability of essential terms. 

581.7 Modification, termination or breach 
not covered by the contract. 

581.8 Contract rejection and notice; 
implementation. 

581.9 Confidentiality. 

581.10 Recordkeeping and audit. 

581.91 OMB control numbers assigned 

pursuant to the Paperwork Reduction 
Act. 

Authority: 46 U.S.C. 553; 46 U.S.C. app. 

1702.1706. 1707,1709.1712,1714-1716 and 
1718. 

§581.1 Definitions. 

In this part: 

(a) “Act" means the Shipping Act of 
1984 (46 U.S.C. app. 1701-1720). 

(b) " Common carrier" or "carrier" 
means a person holding itself out to the 
general public to provide transportation 
by water of cargo between the United 
States and a foreign country for 
compensation that: 
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(1) Assumes responsibility for the 
transportation from port or point of 
receipt to the port or point of 
destination; and 

(2) Utilizes, for all or part of that 
transportation, a vessel operating on the 
high seas or the Great Lakes between a 
port in the United States and a port in a 
foreign country, except that the term 
does not include a common carrier 
engaged in ocean transportation by ferry 
boat, ocean tramp, or chemical parcel 
tanker. As used in this paragraph, 
‘chemical parcel-tanker’ means a vessel 
whose cargo-carrying capability 
consists of individual cargo tanks for 
bulk chemicals that are a permanent 
part of the vessel, that have segregation 
capability with piping systems to permit 
simultaneous carriage of several bulk 
chemical cargoes with minimum risk of 
cross-contamination and that has a 
valid certificate of fitness under the 
International Maritime Organization 
Code for the Construction and 
Equipment of Ships Carrying Dangerous 
Chemicals in Bulk. 

(c) “Commission” means the Federal 
Maritime Commission. 

(d) “Conference” means an 
association of ocean common carriers 
permitted, pursuant to an approved or 
effective agreement, to engage in 
concerted activity and to utilize a 
common tariff. The term shall also 
include any association of ocean 
common carriers which is permitted, 
pursuant to an effective agreement, to 
fix rates and to enter into service 
contracts, but the term does not include 
a joint service, consortium, pooling, 
sailing or transshipment agreement. 

(e) “Contractparty” means any party 
signing a service contract as an ocean 
common carrier, conference, shipper or 
shippers’ association. 

(f) “Essential Terms Publication” 
means the single publication which is 
maintained by each carrier or 
conference for service contract(s) and 
which contains statements of essential 
terms for every such contract. 

(gj “File” or "Filing” of service 
contract materials means actual receipt 
at the Commission’s Washington, DC 
offices. 

(h) “Geographic area” means the 
general location from which and/or to 
which cargo subject to a service 
contract will move in through service. 

(i) “Non-vessel-operation common 
carrier” means a common carrier that 
does not operate the vessels by which 
the ocean transportation is provided and 
is a shipper in its relationship with an 
ocean common carrier. 

(j) “Ocean common carrier” means a 
vessel-operating common carrier. 


(k) “Ocean freight forwarder” means 
a person in the United States that: 

(l) Dispatches shipments from the 
United States via common carriers and 
books or otherwise arranges space for 
those shipments on behalf of shippers; 
and 

(2) Processes the documentation or 
performs related activities incident to 
those shipments. 

(l) “Person"includes individuals, 
corporations, partnerships and 
associations existing under or 
authorized by the laws of the United 
States or of a foreign country. 

(m) “Port range” means those ports in 
the country of loading or unloading of 
service contract cargo that are regularly 
served by the contracting carrier or 
conference, as specified in its tariff of 
general applicability, even if the 
contract itself contemplates use of but a 
single port within that range. 

(n) “Service con tract "means a 
contract between a shiper or shippers’ 
association and an ocean common 
carrier or conference, in which the 
shipper makes a commitment to provide 
a certain minimum quantity of its cargo 
or freight revenue over a fixed time 
period, and the ocean common carrier or 
conference commits to a certain rate or 
rate schedule as well as a defined 
service level—such as, assured space, 
transit time, portion rotation, or similar 
service features, The contract may also 
specify provisions in the event of* 
nonperformance on the part of either 
party. 

(o) “Shipment” means all of the cargo 
carried under the terms of a single bill of 
lading. 

(p) “Shipper” means an owner or 
person for whose account the ocean 
transportation of cargo is provided or 
the person to whom delivery is to be 
made. 

(q) “Shippers * association ” means a 
group of shippers that consolidates or 
distrubutes freight on a nonprofit basis 
for the members of the group in order to 
secure carload, truckload, or other 
volume rates or service contracts. 

(r) “Statement of essential terms ” 
means the concise summary of all 
essential terms of a service contract 
required to be filed with the Commission 
and made available to the general public 
in tariff format by the carrier or 
conference in its Essential Terms 
Publication. 

(s) “Submit” or “submission ”means 
"file" or "filing" under this section. 

(t) " Tariff of general applicability” 
means the effective tariff, on file at the 
Commission under Part 580 of this 
chapter, that would apply to the 
transportation in the absence of a 
service contract. 


§581.2 Scope. 

Service contracts shall apply only to 
transportation of cargo moving from, to 
or through a United States port in the 
foreign commerce of the United States. 

§ 581.3 Filing and maintenance of service 
contract materials. 

(a) Filing. There shall be filed with the 
Director, Bureau of Tariffs, the 
following: 

(1) Service contract. On or before the 
effective date of every service contract, 
a true and complete copy of the contract 
shall be submitted in form and content 
as provided by § 581.4(a) and § 581.5, in 
single copy contained in a double 
envelope which contains no other 
material, as follows: 

(1) The outer envelope shall be 
addressed to the Director, Bureau of 
Tariffs, Federal Maritime Commission. 
Washington. DC 20573. 

(ii) The inner envelope shall be 
sealed, contain only the executed 
contract, and shall state: "This Envelope 
Contains a Confidential Service 
Contract". 

(iii) The top of each page of a filed 
service contract shall be stamped 
"Confidential." 

(2) Statement of essential terms. At 
the same time as the filing of the service 
contract under paragraph (a)(1) of this 
section, the statement of essential terms 
of the contract shall be submitted: 

(i) In form and content as provided in 
§ 581.4(b) and § 581.5; 

(ii) In tariff format; 

(iii) On page(s) to be included in the 
Essential Terms Publication as 
described in paragraph (b) of this 
section; and 

(iv) (A) With an accompanying 
transmittal letter in an envelope which 
contains only matter relating to 
essential terms; and 

(B) The envelope and the inside 
address on the transmittal letter are to 
be addressed to the "Director, Bureau of 
Domestic Regulation, Federal Maritime 
Commission, Washington, DC 20573." 

(3) Notices of: change to contract . 
contract party or rate: availability of 
changed terms to similarly-situated 
shippers; and settlement of account. 
There shall be filed with the 
Commission, pursuant to the procedures 
of paragraph (a)(1) of this section, a 
detailed notice, within 30 days of the 
occurrence, of: 

(i) The making available of contingent 
essential terms to similarly situated 
shippers under § 581.6(b)(5); 

(ii) Termination by mutual agreement, 
breach or default not covered by the 
service contract under § 581.7(b); 
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(iii) The adjustment of accounts, by 
rerating, liquidated damages, or 
otherwise under § 581.5 through § 581.8; 

(iv) Final settlement of any account 
adjusted as described in paragraph 

(a)(3)(iii) of this section; and 

(v) Any change to: 

(A) The name of a basic contract 
party under § 581.4(a)(l)(v); or 

(B) The list of affiliates under 

§ 581.4(a)(l)(vi) of any contract party 
entitled to receive or authorized to offer 
services under the contract. 

(b) Essential Terms Publication; 
maintenance . Each carrier or conference 
shall maintain a single, current Essential 
Terms Publication in the form 
prescribed under § 581.4(b)(2). 

(c) Who must file. (1) As further 
provided in paragraph (c)(2) of this 
section, the duty under this part to file 
service contracts, statements of 
essential terms and notices, and to 
maintain an Essential Terms 
Publication, shall be upon: 

(1) A service contract signatory carrier 
which is not a member of a conference 
for the service covered by the contract; 
or 

(ii) The conference which: 

(A) Is signatory to the service 
contract; or 

(B) Mas one or more member carriers 
signatory to a service contract for a 
service otherwise covered by the 
conference agreement. 

(2) When a conference files a service 
contract for and on behalf of one or 
more of its member lines and the 
contract covers service from, to or 
between ports and/or points not 
included within the scope of the 
conference, the complete text of the 
statement of essential terms shall be 
simultaneously filed in the Essential 
Terms Publications of both the 
conference(s) and carrier(s) involved, 
which shall comply with all other 
Essential Terms Publication filing and 
maintenance requirements under 
paragraph (b) of this section and 

§ 581.4(b). 

(d) Exempt commodities. (1) Except as 
provided in paragraphs (d)(2) and (d)(3) 
of this section, this section does not 
apply to contracts relating to bulk cargo, 
forest products, recycled metal scrap, 
waste paper or paper waste. 

(2) An exempt commodity listed in 
paragraph (d)(1) of this section may be 
included in a service contract filed with 
the Commission only if: (i) There is a 
tariff of general applicability for the 
transportation which contains a specific 
commodity rate for the exempted 
commodity; or (ii) the contract itself sets 
forth a rate or charge which will be 
applied if the contract is rejected or 
otherwise terminated. 


(3) Upon filing under this paragraph, 
the service contract and essential terms 
shall be subject to the same 
requirements as those for contracts 
involving non-exempt commodities. 

§581.4 Form and manner. 

(a) Service contract. Every service 
contract shall clearly, legibly and 
accurately set forth in the following 
order: 

(1) On the first page, preceding any 
other provisions: 

(1) A unique service contract number 
bearing the prefix “SC”; 

(ii) The FMC number [FMC No.-| 

of the carrier’s or conference’s 
Essential Terms Publication; 

(iii) A reference to the statement of 

essential terms number [”ET No.-”1 

as provided in paragraph (b)(l)(iii) of 
this section; 

(iv) The FMC number(s) [FMC No. 

-J of the tariff(s) of general 

applicability; 

(v) The names of the contract parties. 
Any further references in the contract to 
such parties shall be consistent with the 
first reference (e.g., “[exact name),” 
“carrier,” “shipper,” or “association.” 
etc.); and 

(vi) Every affiliate of each contract 
party named under paragraph (a)(l)(v) 
of this section entitled to receive or 
authorized to offer services under the 
contract, except that in the case of a 
contract entered into by a conference or 
shippers’ association, individual 
members need not be named unless the 
contract includes or excludes specific 
members. In the event the list of 
affiliates is too lengthy to be included on 
the first page, reference shall be made to 
the exact location of such information; 
and 

(2) Commencing on or following the 
first page of the service contract: 

(i) The complete terms of the contract, 
including all essential terms required 
under § 581.5; and 

(ii) (A) A description of the shipment 
records which will be maintained to 
support the contract; and 

(B) The address, telephone number, 
and title of the person who will respond 
to a request by making shipment records 
available to the Commission for 
inspection under § 581.10. 

(b) Essential terms —(1) Statement of 
essential terms. Every statement of 
essential terms shall: 

(i) Be printed in black on yellow 
paper; 

(ii) Be subject to the form and manner 
requirements applicable to governing 
tariffs as set forth in Part 580 of this 
chapter; 

(iii) Be identified by an essential- 
terms number bearing the prefix “ET 


No.” which shall be located on the top of 
each page of the statement of the 
essential terms; and 

(iv) Contain on the first page, in a 
manner similar to that set forth in 
§ 580.5(a)(8) and § 580.5(a)(10) of this 
chapter, the period of availability of 
essential terms to similarly situated 
shippers under § 581.6(b), i.e., both the 
beginning date [which shall be the date 
the contract is filed at the Commission) 
and the expiration date [which shall be 
no less than 30 days after the beginning 
date). 

(2) Essential Terms Publication. The 
Essential Terms Publication shall: 

(i) Have all its pages printed in black 
on yellow paper; 

(ii) Be subject to the form and manner 
requirements applicable to governing 
tariffs as set forth in Part 580 of this 
chapter; 

(iii) (A) Contain a currently maintained 
“Index of Statements of Essential 
Terms” structured as follows: 


ET No 

Effec¬ 

tive 

date 

Expira¬ 

tion 

date 

If 

Sec¬ 

tion 

No(s). 

Date ot 
cancel¬ 
lation ot 
page(s) 








The Index shall include for every 
statement of essential terms, the ET 
number, as provided in paragraph 
(b)(l)(iii) of this section, the effective 
duration, as provided in § 581.5(a)(3)(i). 
the page and section number(s) [where 
used), and a column for cancellation 
dates which shall be used as an 
alternative to cancelling each individual 
page of the Essential Terms Publication; 
and 

(B) The statement of essential terms 
may not be cancelled until after the 
contract(s), including any renewal or 
extention, has expired. In the event a 
contract is terminated, the effective date 
of the termination shall be used as the 
date of cancellation; 

(iv) Include an alphabetical index of 
the commodities covered by the service 
contracts in which each commodity 
shall make reference to the relevant ET 
number or numbers; 

(v) Contain on its title page, or in a 
rule, reference to each carrier's or 
conference’s tariff of general 
applicability; and 

(vi) Be referenced in each of the 
carrier's or conference’s tariffs of 
general applicability, where required to 
be filed under the Act and this chapter. 

§ 581.5 Content of essential terms; 
contingency clauses. 

(a) Essential terms: 
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(1) May not be uncertain, vague or 
ambiguous: 

(2) May not contain any provision 
permitting modification by the parties 
other than in full compliance with this 
part; and 

(3) Shall include the following: 

(i) The duration of the contract, stated 
as a specific, fixed time period, with a 
beginning date and ending date; 

(ii) The origin and destination port 
ranges in the case of port-to-port 
movements, and the origin and 
destination geographic areas in the case 
of through intermodal movements, 
except that, in service contracts, the 
origin and destination of cargo moving 
under the contract need not be stated in 
the form of “port ranges*’ or “geographic 
areas” but shall reflect the actual 
locations agreed to by the contract 
parties; 

(in) The contract rate, rates or rate 
schedu/efs), including any additional or 
other charges [i.e., general rate 
increases, surcharges, terminal handling 
charges, etc.] that apply, and any and all 
conditions and terms of service or 
operation or concessions which in any 
way affect such rates or charges; 

(iv) The commodity or commodities 
involved; 

(v) The minimum quantity of cargo or 
freight revenue necessary to obtain the 
rate or rate schedule(s), except that the 
minimum quantity of cargo committed 
by the shipper may not be expressed as 
a fixed percentage of the shipper’s 
cargo. 

(vi) The service commitments of the 
carrier, conference or specific members 
of a conference such as, assured space, 
transit time, port rotation or similar 
service features; 

(vii) Liquidated damages for 
nonperformance . if any; and 

(viii) Where a contract clause 
provides that there can be a deviation 
from an original, essential term of a 
service contract, based upon any stated 
event occurring subsequent to the 
execution of the contract, a clear and 
specific description of the event, the 
existence or occurrence of which shall 
be readily verifiable and objectively 
measurable. This requirement applies to, 
•nter alia, the following types of 
situations: 

(A) Retroactive rate adjustments 
based upon experienced costs; 

(B) Reductions in the quantity of cargo 
or amount of revenues required under 
the contract; 

(C) Failure to meet a volume 
requirement during the contract 
duration, in which case the contract 
shall set forth a rate, charge, or rate 
basis which will be applied; 


(D) Options for renewal or extension 
of the contract duration with or w ithout 
any change in the contract rate or rate 
schedule; 

(E) Discontinuance of the contract; 

(F) Assignment of the contract; and 

(G) Any other deviation from any 
original essential terms of the contract. 

(b) Notice. Detailed notice shall be 
given to the Commission under 

§ 581.3(a)(3) within 30 days of: 

(1) Any account adjustment resulting 
from either liability for liquidated 
damages under paragraph (a)(3)(vii) of 
this section, or the occurrence of an 
event described in paragraph (a)(3)(viii) 
of this section; and 

(2) Final settlement of any account 
adjusted under paragraph (b)(1) of this 
section. 

(c) Issuance of proposed final 
accounting. Any proposed final account 
adjustment resulting from liability for 
liquidated damages or the occurrence of 
an event under paragraph (b)(1) of this 
section shall be issued to the 
appropriate contract party within 60 
days of the termination or 
discontinuance of the service contract. 

§ 581.6 Availability of essential terms. 

(a) Availability of statement . A 
statement of the essential terms of each 
service contract as set forth in tariff 
format shall be made available to the 
general public pursuant to the 
requirements of this section and 
§§581.3, 581.4(b) and 581.5. 

(b) Availability of terms. (1) The 
essential terms of an initial service 
contract shall be made available to all 
other shippers or shippers’ associations 
similarly situated under the same terms 
and conditions for a specified period of 
no less than thirty (30) days from the 
date of filing of the service contract as 
may be adjusted under § 581.8(d). 

(2) Whenever a shipper or shippers’ 
association desires to enter into a 
service contract with the same essential 
terms, a request shall be submitted to 
the carrier or conference in writing. 

(3) The carrier or conference shall 
reply to the request by mailing, or other 
suitable form of delivery, within 14 days 
of the receipt of the request, either a 
contract offer with the same essential 
terms which can be accepted and signed 
by the recipient upon receipt, or an 
explanation in writing why the applicant 
is not entitled to such a contract. The 
carrier or conference may require the 
contract offer to be accepted within a 
specified period of time. 

(4) The service contract resulting from 
a request under this section may not go 
into effect until an executed copy is filed 
with the Commission under this section. 


No additional statement of essential 
terms need be filed. 

(5) In the case of any expressly 
described event which results in d 
change to an original essential term by 
the operation of a contract clause in the 
service contract under § 581.5(a)(3)(viii), 
the new essential term(s) shall be 
immediately made available in writing 
to other shippers and shippers’ 
associations which have entered into a 
contract with the same, original 
essential terms, and which are similarly 
affected by the event. Copies shall also 
be submitted to the Commission under 
§ 581.3(a)(3)(i). 

§ 581.7 Modification, termination or 
breach not covered by the contract. 

For purposes of this part: 

(a) Modification . The essential terms 
originally set forth in a service contract 
may not be modified during the duration 
of the contract. 

(b) Mutual termination or shipper 
failure to meet cargo minimum. In the 
event of a contract termination which is 
not provided for in the contract itself 
and which results from mutual 
agreement of the parties or because the 
shipper or shippers’ association has 
failed to tender the minimum quantity 
required by the contract: 

(1) Further or continued 
implementation of the service contract is 
prohibited; 

(2) The cargo previously carried under 
the contract shall be rerated according 
to the otherwise applicable tariff 
provisions of the carrier or conference in 
effect at the time of each shipment; and 

(3) Detailed notice shall be given to 
the Commission under § 581.3(a)(3) 
within 30 days of: 

(i) The occurrence of the contract 
termination, breach or default under this 
paragraph; 

(ii) Any rerating or other account 
adjustment resulting from the contract 
termination, breach or default under this 
paragraph; and 

(iii) Final settlement of the account 
adjusted under paragraph (b)(3)(H) of 
this section. 

(4) Any proposed rerating or other 
final account adjustment resulting from 
termination, breach or default under this 
paragraph shall be issued by the carrier 
or conference to the shipper or shippers’ 
association within 60 days of the 
termination, breach or default of the 
service contract. 

§581.8 Contract rejection and notice; 
implementation. 

(a) Initial filing and notice of intent to 
reject. (1) Within 20 days after the initial 
filing of the contract and statement of 
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essential terms, the Commission may 
notify the filing party of the 
Commission's intent to reject a service 
contract and/or statement of essential 
terms that does not conform to the form, 
content and Tiling requirements of the 
Act or this part. The Commission will 
provide an explanation of the reasons 
for such intent to reject. 

(2) The parties will have 20 days after 
the date appearing on the notice of 
intent to reject to resubmit the contract 
and/or statement of essential terms, 
modified to satisfy the Commission’s 
concerns, as set forth in paragraph (a)(1) 
of this section. 

(b) Rejection. The Commission may 
reject the contract and/or statement of 
essential terms if the objectionable 
contract or statement: 

(1) Is not resubmitted within 20 days 
of the notice of intent to reject; or 

(2) Is resubmitted within 20 days of 
the notice of intent to reject as provided 
in paragraph (a)(2) of this section, but 
still does not conform to the form, 
content or filing requirements of the Act 
or this part, as set forth in paragraph 
(a)(1) of this section. 

(c) Implementation; prohibition and 
rerating. (1) Performance under a 
service contract may begin without prior 
Commission authorization on the day 
both the service contract and statement 
of essential terms are on file with the 
Commission, except as provided in 
paragraph (c)(2) of this section; 

(2) When the filing parties receive 
notice that the service contract or 
statement of essential terms has been 
rejected under paragraph (b) of this 
section: 

(i) Further or continued 
implementation of the service contract is 
prohibited; 

(ii) All services performed under the 
contract shall be rerated in accordance 
with the otherwise applicable tariff 
provisions for such services with notice 
to the shipper or shippers' association 
within 30 days of the date of rejection; 
and 

(iii) Detailed notice shall be given to 
the Commission under § 581.3(a)(3) 
within 30 days of: 

(A) The rerating or other account 
adjustment resulting from rejection 
under this paragraph; and 

(B) Final settlement of the account 
adjusted under paragraph (c)(2)(iii)(A) of 
this section. 

(d) Period of availability. The 
minimum 30-day period of availability of 
essential terms required by § 581.6(b) 
shall be suspended on the date of the 
notice of intent to reject a service 
contract and/or statement of essential 
terms under paragraph (a)(1) of this 
section and a new 30-day period shall 


commence upon the resubmission 
thereof under paragraph (a)(2) of this 
section. 

§581.9 Confidentiality. 

(a) Service contracts. All service 
contracts filed with the Commission 
shall, to the full extent permitted by law, 
be held in confidence. 

(b) Amendments to non-essential 
terms. Amendments to non-essential 
terms of a service contract shall be 
accorded similar confidential treatment. 

§ 581.10 Recordkeeping and audit. 

Every common carrier or conference 
shall: 

(a) Maintain service contract 
shipment records currently and for a 
period of five years from the termination 
of each contract; and 

(b) Tender service contract shipment 
records to the Commission for 
inspection upon request. 

§ 581.91 OMB control numbers assigned 
pursuant to the Paperwork Reduction Act. 

The information collection 
requirements contained in these 
regulations (46 CFR Part 581) have been 
approved by the Office of Management 
and Budget (OMB) in accordance with 
44 U.S.C. Chapter 35 and have been 
assigned OMB Control Number 3072- 
0044. 

By the Commission. 1 

Joseph C. Polking, 

Secretary. 

Commissioner Moakley, Dissenting in 
Part 

I dissent from the requirement set 
forth in § 581.7(b) of the final rule that 
cargo previously carried under the 
contract must be rerated according to 
the otherwise applicable tariff upon 
mutual termination or when the shipper 
fails to tender the minimum quantity 
required by the contract. I cannot find a 
legal basis for the link that the rule 
would make between these distinct 
types of pricing and service. If there has 
been a breach of the service contract, 
section 8(c) of the Shipping Act of 1984 
states specifically that the exclusive 
remedy is in a court of law. If, instead, 
we are assuming that any unfulfilled 
contract constitutes a violation of 
section 10(a)(1) of the Act, the sanction 
for such a violation is the civil penalty 
prescribed in section 13 of the Act. 

Moreover, the use of a service 
contract to circumvent tariff rates would 
also be likely to constitute a violation of 
section (10)(b)(4) of the Act by the 
carrier. The solution contained in the 


1 Commissioner Thomas F. Moakley’s dissent in 
purt is attached. 


rule would reward the carrier for such a 
violation by requiring him to collect the 
tariff rate which, in most instances 
would be higher. 

1 would delete § 581.7(b) from the final 
rule and focus more effort on enforcing 
the considerable sanctions set forth in 
section 13 of the Act against both the 
carrier and the shipper where service 
contracts are being used merely as a 
device to circumvent tariffs. 

Attachment A—Docket No. 86-6; 

Commenters 

1. American Association of Exporters and 
Importers (AAOEXIM) 

2. American Institute for Shippers’ 
Associations. Inc. (AISA) 

3. American President Lines. Ltd. (APL) 

4. Asia North America Eastbound Rate 
Agreement (ANERA) 

5. Atlantic and Culf/West Coast of South 
America Conference, et al. (South/ 
Central America Conferences) 

6. Chemical Manufacturers Association 
(CMA) 

7. Department of Justice (DOj) 

8. Department of Transportation (DOT) 

9. E.I. duPont de Nemours & Company 
(DuPont) 

10. Ford Motor Company (Ford) 

11. Greece/U.S. Atlantic and Gulf 
Conference, et al. (Mediterranean 
Conferences) 

12. Hercules Incorporated (Hercules) 

13. I louston Port Bureau, Inc. (I IPB) 

14. IBP. Inc. 

15. National Association of Recycling 
Industries, Inc. (NARI) 

16. National Customs Brokers and 
Forwarders Association of America. Inc. 
(NCBFAA) 

17. National Industrial Transportation 
League (N1TL) 

18. New York Chamber of Commerce and 
Industry (NYCCI) 

19. North Europe-U.S. Pacific Freight 
Conference (NEPFC) 

20. Pacific Coast European Conference 
(PCEC) 

21. Phillips Petroleum Company (Phillips) 

22. PPG Industries. Inc. (PPG) 

23. RCA Corporation (RCA) 

24. Sea-Land Service, Inc. (Sea-Land) 

25. Stauffer Chemical Company (Stauffer) 

26. Trans-Pacific Freight Conference of 
Japan and Japan-Atlantic and Gulf 
Freight Conference (Japanese 
Conferences) 

27. Transpacific Westbound Rate 
Agreement (TWRA) 

28. Union Carbide Corporation (Union 
Carbide) 

29. United States Lines. Inc. and United 
States Lines (S A.) Inc. (USL) 

30. U.S. Atlantic & Gulf/Australia-New 
Zealand Conference (Australia-New 
Zealand Conference) 

31. U.S. Atlantic-North Europe Conference, 
et al. (North European Conferences) 

32. Warner-Lambert Company (Warner- 
Lambert) 
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33. Westwood Shipping Lines (Westwood) 

|FR Doc. 87-14583 Filed 6-25-87; 8:45 am| 
BILLING CODE 6730-01-M 


VETERANS ADMINISTRATION 

48CFR Parts 801 and 802 

Acquisition Regulations; Contracting 
Officer Certification Program 

agency: Veterans Administration. 
action: Final rule. 

summary: The Veterans Administration 
(VA) is amending VA Acquisition 
Regulation (VAAR) 801 to add the 
Contracting Officer Certification 
Program, and 802 to include additional 
officials as heads of the contracting 
activity. These amendments are being 
made to realign the delegation of 
contracting authority and to establish 
the policy and procedures for the 
Contracting Officer Certification 
Program. 

effective date: September 24.1987. 

FOR FURTHER INFORMATION CONTACT: C. 

Ford Heard, Policy and Interagency 
Service (91A). Office of Procurement 
and Supply, Veterans Administration, 
810 Vermont Avenue, NW., Washington, 
DC 20420, (202) 233-2334. 
SUPPLEMENTARY INFORMATION: The 
Contracting Officer Certification 
Program (COCP) is an initiative 
designed to comply with Executive 
Order 12352 and Pub. L. 98-191. This 
action provides new procedures for the 
selection, appointment, and termination 
of appointment of contracting officers 
and establishes a procurement 
management program to assure an 
adequate professional work force. 

The COCP establishes three levels of 
contracting authority: Basic, 
Intermediate, and Senior. Appointments 
at the Intermediate and Senior level are 
made by the Director, Office of 
Procurement and Supply. Basic levels of 
authority are made by the heads of the 
contracting activity which are also 
identified in the regulation. 

The VA determined that compliance 
with 5 U.S.C. 553(b) as to prior 
publication for notice and public 
comment is, pursuant to 5 U.S.C. 
553(b)(B), impracticable and contrary to 
the public interest. These regulations are 
published without delay because they 
implement internal procedures and do 
not impact the public. 

Executive Order 12291 

Pursuant to the memorandum from the 
Director. Office of Management and 
Budget, to the Administrator. Office of 
Information and Regulatory Affairs, 


dated December 13,1984, this final rule 
is exempt from section 3 and 4 of 
Executive Order 12291. 

Regulatory Flexibility Act (RFA) 

Because this final rule does not come 
within the term rule as defined in the 
RFA (5 U.S.C. 602(2)), it is not subject to 
the requirements of that Act. In any 
case, these amendments will not have a 
significant economic impact on a 
substantial number or small entities 
because the provisions implement the 
requirements of FAR Subpart 8.4, and 
are primarily internal procedures that 
will not impact the private sector. 

Paperwork Reduction Act 

This final rule requires no additional 
information collection or recordkeeping 
requirement upon the public. 

List of Subjects in 48 CFR Parts 801 and 
802 

Government procurement. 

Approved: June 19,1987. 

Thomas K. Tumage, 

Administrator. 

Parts 801 and 802 of Title 48 of the 
Code of Federal Regulations are 
amended as follows: 

PART 801—VETERANS 
ADMINISTRATION ACQUISITION 
REGULATIONS SYSTEM 

1. The authority citation for Part 801 
continues to read as follows: 

Authority: 38 U.S.C. 210 and 40 U.S.C. 
486(c). 

2. Section 801.602 is revised to read as 
follows: 

801.602 Contracting officers. 

(a) Except as otherwise provided by 
law, VA Regulations, VAAR and FAR, 
the authority vested in the 
Administrator to execute, award, and 
administer contracts, purchase orders, 
and other agreements (including 
interagency agreements) for the 
expenditure of funds involved in the 
acquisition of personal property, 
services (including architect-engineer 
services), construction, issuing 
Government bills of lading, and for the 
sale of personal property, is hereby 
delegated to the Senior Procurement 
Executive. The Senior Procurement 
Executive further delegates the authority 
to the Director. Office of Procurement 
and Supply. 

(b) Further delegation of this authority 
will be made in accordance with the 
Contracting Officer Certification 
Program as prescribed in VAAR 801.690 
and as otherwise provided in VAAR 
801.670 and its subsections. 


(c) The employee appointed as 
contracting officer will function within 
the limits prescribed by law, VA 
Regulations. VAAR and FAR. 

3. Section 801.603-1 is added to read 
as follows: 

801.603- 1 General. 

The policy and procedures for the 
selection, appointment, and termination 
of appointment of contracting officers 
are established in VAAR 801.690, The 
Contracting Officer Certification 
Program, and as otherwise provided in 
VAAR 801.670 and its subsections. 

801.603- 3 and 801.603-4 | Removed j 

4. Sections 801.603-3 and 801.603-4 
are removed. 

801.603- 70 [Amended! 

5. In section 801.603-70, paragraph (c) 
is removed. 

801.670- 1, 801.670-2* 801.670-3, 801.670-4, 

801.670- 5, 801.670-8, 801.670-9, 801.670-10 
and 801.670-11 [Removed] 

6. Sections 801.670-1, 801-670-2, 801- 
670-3, 801-670-4, 801.670-5, 801.670-8, 

801.670- 9. 801.670-10, and 801.670-11 are 
removed. 

801.670- 6, 801.670-7, 801.670-12, 801.670- 
13, 801.670-14 and 801.670-15 
[Redesignated as 801.670-1, 801.670-2, 

801.670- 3, 801.670-4, 801.670-5 and 

801.670- 6] 

7. Sections 801.670-6, 801.670-7, 

801.670- 12. 801.670-13, 801.670-14, and 

801.670- 15 are redesignated as 801.670- 

1, 801.670-2, 801.670-3. 801.670-4. 

801.670- 5, and 801.670-6. respectively. 

801.670- 4 [Amended) 

8. In newly redesignated section 

801.670- 4. paragraph (a) is removed and 
paragraphs (b), (c), and (d) are 
redesignated as (a), (b), and (c), 
respectively. 

9. Sections 801.690, 801.690-1, 801.690- 

2, 801.690-3, 801.690-4, 801.690-5. 

801.690- 6, 801.690-7, 801.690-8 are 
added; and 801.690-9 is added and 
reserved to read as follows: 

801.690 VA Contracting Officer 
Certification Program. 

The policy and procedures for the VA- 
wide Contracting Officer Certification 
Program (COCP) are established in this 
section and subsections. 

801.690- 1 Definitions. 

(a) "Head of the Contracting Activity" 
(HCA) means an individual who has 
overall responsibility for managing the 
procurement program assigned to the 
activity. HCA designations are 
prescribed in VAAR 802.100. The HCA 
has the authority to appoint contracting 
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officers with authority to conduct 
procurements of up to and including 
S25.000 or the maximum order limitation 
for orders placed against established 
contracts, and terminate such 
appointments. 

(b) "Recommending official" means 
an individual who is authorized by 
VAAR 801.690 and its subsections to 
recommend to a designating official that 
an individual be appointed as a 
contracting officer. 

(c) "Designating official" means an 
individual who is authorized to appoint 
and terminate contracting officers. 

(d) "Contracting Officer Certification 
Board" (COCB) means the group of 
Agency officials, listed in VAAR 

801.690-3(c), that evaluates and 
recommends to the designating official 
individuals as contracting officers at the 
Intermediate and Senior levels of 
authority, which levels are described in 
VAAR 801.690-2(c). 

(e) "Contracting Officer Certification 
Program" (COCP) means a program 
designated by Agency management for 
the selection, appointment, and 
termination of appointment of 
contracting officers. Training, 
experience, education, performance, and 
conduct are the objective criteria 
reviewed prior to appointment as 
contracting officer. 

(f) "Qualifications" means an 
employee’s record of training, 
experience, education, performance, and 
conduct which are reviewed prior to 
designation as contracting officer. These 
"qualifications" are not identical, 
supplemental, or related to the position 
qualification requirements published by 
the Office of Personnel Management in 
Handbook X-118. 

(g) "Appointment" means the 
delegation of authority to any employee 
to enter into, administer or terminate 
contracts, and make related 
determinations and findings. 

Appointment provisions are identified in 

801.690- 5. 

(h) "Certification" means the 
recognition of the delegation of 
contracting authority by issuing a 
Standard Form 1402. Certificate of 
Appointment. 

(i) "Selection" means that an 
employee has been appointed or 
certified as a contracting officer. The 
"selection" process is not identical, 
supplemental or related to any process 
whereby an employee is placed into a 
position by any competitive action 
(merit promotion) or noncompetitive 
action (reassignment, reinstatement). 
Selection provisions are identified in 

801.690- 4. 

(j) "Termination" means revocation of 
contracting authority, which may or may 


not be related to changes in the duties 
and responsibilities of a position. 
Situations involving termination of 
contracting authority for a position or an 
employee should be discussed with the 
servicing personnel office to determine 
impact, if any. Termination provisions 
are identified in 801.690-6. 

(k) "Acquisition Training Program" 
(ATP) means a program designed to 
provide contracting officers with 
classroom knowledge to further develop 
their acquisition skills. 

801.690- 2 General. 

(a) The VA COCP applies to all 
programs of the Veterans 
Administration, except for those 
contracting officers appointed pursuant 
to the Inspector General Act (Pub. L. 95- 
452). 

(b) A certification of appointment is 
not required for contracting officers 
designated in 801.670 who exercise 
special and limited delegations of 
authority. 

(c) The COCP is based on three levels 
of authority: 

(l) Basic. Expenditures up to and 
including $25,000 or the maximum order 
limitation for orders placed against 
established contracts. 

(2) Intermediate. Expenditures up to 
and including $100,000 for negotiation 
and $1,000,000 for sealed bids. 

(3) Senior. Unlimited. 

801.690- 3 Responsibility for 
administration of Contracting Officer 
Certification Program (COCP). 

(a) The Director. Office of 
Procurement and Supply (OPfrS). The 
Director, OP&S, is responsible for (1) 
Administering the COCP to ensure that 
the certification board evaluates, 
recommends acceptance, rejection, or 
termination of applicants at the Senior 
and Intermediate Levels according to 
the requirements of the COCP. 

(2) Developing additional training and 
the level of certification as required by 
the COCP. 

(3) Serving as the designating official, 
and in that capacity appoints or 
terminates contracting officers at the 
Senior and Intermediate Levels of 
authority. 

(b) Heads of Contracting Activities 
(HCA). The HCA will serve as 
designating official with the authority to 
appoint or terminate one or more of 
their subordinates as contracting 
officers at the Basic Level. Each HCA 
will establish procedures for the 
appointment or termination of 
contracting officers at the Basic Level to 
include the maintenance of records on 
individual training, certification and 
termination actions. The HCA shall 


recommend to the designating official 
the appointment or termination of 
appointment of contracting officers at 
the Intermediate and Senior Levels of 
authority. 

(c) Contracting Officer Certification 
Board (COCB). The COCB shall receive, 
evaluate, and recommend to the 
designating official, candidates for 
contracting officer positions at the 
Intermediate and Senior Levels. The 
board will be chaired by the Deputy 
Director. OP&S, and membership will 
consist of: 

(1) Director for Administration 
(DM&S) (or designee), 

(2) Deputy Director, Office of 
Facilities (or designee), 

(3) Acquisition Training Officer, and 

(4) Additional members to be selected 
on an ad hoc basis depending on the 
organizational need for certified 
contracting officers. 

(d) Acquisition Training Officer 
(ATO). The ATO in the OP&S will serve 
as the Executive Secretary to the COCB. 
The ATO will coordinate all requests for 
certification with the COCB. Upon the 
decision by the Director. OP&S, the ATO 
will respond to the HCA with a copy of 
the appropriate action. In addition, the 
ATO will maintain records on the 
development and administration of the 
Contracting Officer Certification 
Program (COCP) as well as the records 
on individual training, certification and 
termination actions at the Intermediate 
and Senior Contracting Officer Level. 
The ATO will identify all records 
created and maintained and ensure they 
are scheduled for disposal by the Office 
of Procurement and Supply Records 
Officer. 

801.690-4 Selection. 

(a) Contracting officers (CO) shall be 
appointed only in those instances where 
a valid organizational need for certified 
personnel can be demonstrated. Such 
factors to be considered in making these 
assessments include complexity of 
work, volume of actions and 
organizational structure. 

(b) Requests for appointment of 
contracting officers will be made in 
writing. Request for appointments at the 
Senior and intermediate Level will be 
signed by the HCA and forwarded to the 
Acquisition Training Officer (90) for 
processing. The request for appointment 
will include at a minimum a justification 
of need, and a qualification statement 
for the candidate. Requests for 
appointment of HCAs as contracting 
officers will be made at one level above 
the head of the contracting activity. 

(c) The COCB and HCAs (limited to 
Basic Level) will evaluate candidates for 
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CO certifications based on training, 
experience, and performance, and 
consideration of academic education, in 
addition to meeting standards of ethical 
conduct and avoiding conflicts of 
interest. Minimum qualifications of 
contracting officers are based on a 
combination of training, experience, and 
performance with consideration of 
relevant academic credit or degrees 
earned. The following minimum 
requirements are established for 
designation of contracting officers: 

(1) Basic level, (i) Training—Forty 
hours of basic acquisition or small 
purchase courses. 

(ii) Experience—Six months of 
progressive work assignments and 
orientation within the last five years. 

(iii) Performance—Satisfactory rating. 

(iv) Education (desired)—High school 
diploma. 

(2) Intermediate level —(i) Training. 

[IK) ATP Level I —Basic Acquisition. 

(B) A TP Level //—Advanced Contract 
Administration. 

(C) ATP Level Ill —Cost and Price 
Analysis. 

(ii) Experience. Two years of 
progressive work assignments in an 
acquisition related field leading to 
broader technical ability within the last 
five years. 

(iii) Performance. Satisfactory rating. 

(iv) Education (desired). Associate 
degree. 

(3) Senior level, (i) Training. 

(A) ATP Level I —Basic Acquisition. 

(B) ATP Level II— Advanced Contract 
Administration. 

(C) A TP Level Ill— Cost and Price 
Analysis. 

(D) A TP Level TV— Contract 
Negotiation. 

(ii) Experience. Three years of 
progressive assignments in an 
acquisition related field and broad 
technical ability within the last five 
years. 

(iii) Performance. Satisfactory rating. 

(iv) Education (desired). Bachelor 
degree. 

(d) Other training courses may be 
substituted for the prescribed core 
curriculum provided that the training 
meets equivalent content and difficulty 
per course. Recommending officials 
must fully document and justify 
equivalent courses when recommending 
candidates for appointment as 
contracting officers. The COCB will 
review and determine if equivalent 
courses may be appropriately 
substituted. HCAs are responsible for 
providing their subordinates with advice 
and assistance necessary to complete 
required training. 

(e) Candidates who achieve 
additional academic credit beyond the 


desired education level may be eligible 
to receive credit toward experience for 
this additional academic credit. 
Substitutions of this nature must be fully 
justified and documented by the 
recommending official and forwarded to 
the COCB for evaluation and 
appropriate action. Candidates will 
receive a maximum credit of 1 year of 
experience when substitutions are 
approved for the Intermediate and 
Senior Level. A maximum credit of 6 
months may be approved by the HCA 
for the Basic Level. 

(f) Candidates who do not meet the 
minimum qualifications established in 
this section, may be granted interim 
appointments in accordance with 

801.690- 7. Such appointment may be 
rescinded at an earlier date if the 
candidate obtains the necessary 
minimum requirements for the 
Intermediate or Senior Level. 

801.690- 5 Appointment. 

(a) The recommending official may 
recommend candidates for appointment 
as contracting officers to the designating 
official. Only the Director, OP&S, or the 
HCA is authorized to sign the Standard 
Form 1402, Certification of Appointment. 

(b) Specific limitations imposed upon 
the authority of contracting officer shall 
be set forth in certificates of 
appointment or otherwise conveyed in 
writing to appoint contracting officers. 

(c) Appointment of COs at specific 
levels does not preclude imposition of 
administrative reviews, approvals, or 
other limitations for program 
management purposes. 

801.690- 6 Termination. 

The appointment of a contracting 
officer may be revoked at any time by 
the designating official. Contracting 
officers appointments may be revoked 
by the designating official after 
evaluation of recommendations by the 
IICA or other management officials 
based on: 

(a) The CO did not complete training 
requirements, 

(b) There is no longer a need for 
appointment, 

(c) The effective period of the 
appointment has expired, 

(d) Cause, 

(e) Other personnel action such as 
resignation or retirement, or 

(f) The CO does not receive a 
satisfactory level of performance from 
his/her supervisor. 

801.690- 7 Interim appointment provisions. 

(a) Individuals who do not meet all 
minimum qualifications as described in 

801.690- 4, may be appointed on an 
interim basis to ensure availability of 


procurement support. Requests to the 
designating official for interim 
appointments shall include information 
on the candidate’s training, experience, 
performance, education, and 
justification for the interim appointment. 
All minimum training requirements shall 
be scheduled for individuals issued 
interim appointments and completed 
within a reasonable period of time. At 
least two required courses or 
equivalents will normally be completed 
each year after the date of appointment. 

(b) Failure to complete minimum 
training requirements within this time 
frame may result in the loss of the 
interim appointment. The designating 
official will periodically review training 
records of personnel, issue interim 
appointments, and determine whether 
specific individuals are making 
adequate progress towards program 
completion. 

(c) Instances that may require the use 
of interim appointments may include, 
but are not limited to the following: 

(1) Organization changes; 

(2) Sudden extreme increases in the 
number of procurement requests; and 

(3) New hires or promotions into GS- 
1102 series. 

(d) Interim appointments shall 
normally not exceed a 2 year period or 
October 1,1989, whichever is later. 

801.690- 8 Distribution of Standard Form 
1402, Certificate of Appointment. 

(a) The original Standard Form 1402, 
Certificate of Appointment, shall be 
provided to the appointed CO and 
displayed at the contracting officer’s 
duty station. The designating official 
shall have three copies of the signed 
original Certificate of Appointment 
reproduced and numbered for 
distribution. 

(1) Copy 1 shall be maintained by the 
OP&S. 

(2) Copies 2 and 3 will be forwarded 
to the HCA. One copy shall be filed in 
the Delegation of Authority file and the 
other copy will be furnished to the fiscal 
activity. 

(b) Certificates will be serially 
numbered for each CO. 

(c) The Privacy Act of 1974 applies to 
the information collected during 
selection, designation and appointment 
of COs. 

801.690- 9 Post appointment maintenance 
of certifications, tReserved! 

PART 802—DEFINITIONS OF WORDS 
AND TERMS 

10. The authority citation for Part 802 
continues to read as follows: 
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Authority: 38 U.S.C. 210 and 40 U.S.C. 
486(c). 

11. Section 802.100 is revised to read 
as follows: 

802. ICO Definitions 

(a) In the VA. ‘’head of the contracting 
activity” means the Director, 
Procurement Service, Central Office; 


Director, Office of Facilities, Central 
Office: Director, Building and Supply 
Service. Central Office; Director. 
Publications Service, Central Office; 
Director, Monument Service, Central 
Office; Director, Vocational 
Rehabilitation and Education Service. 
Central Office; Director. Loan Guaranty 
Service. Central Office; Director, VA 


Marketing Center; Chief, Supply Service, 
at a field facility; and the Director, 
Regional Office. 

(b) Senior Procurement Executive— 
The Associate Deputy Administrator for 
Logistics (005) is designated the Senior 
Executive for the VA. 

[FR Doc. 87-14489 Filed 8-25-87; 8:45 amj 

BILLING CODE 8320-01-M 
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Proposed Rules 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 890 

Federal Employees Health Benefits 
Program—Impaired Patient-Provider 
Relationships 

agency: Office of Personnel 
Management. 

action: Proposed regulation. 

summary: The Office of Personnel 
Management (OPM) proposes to amend 
its Federal Employees Health Benefits 
(FEHB) Program regulations to extend a 
consideration initially established solely 
for enrollees in group-practice-type 
comprehensive medical plans (CMPs) to 
enrollees in other CMP categories as 
well. The proposed regulation would 
specify that OPM may order the 
termination of an employee’s or 
annuitant’s CMP enrollment, so that the 
individual can enroll in another FEHB 
plan, when OPM Finds that adequate 
medical care is jeopardized by a 
seriously impaired relationship between 
an insured patient and the CMP ’9 
medical providers. 

DATl: Comments must be received on or 
before August 25.1987. 
addresses: Written comments may be 
sent to Reginald M. Jones, Jr., Assistant 
Director for Retirement and Insurance 
Policy. Retirement and Insurance Group, 
Office of Personnel Management, P.O. 
Box 57. Washington. DC 20044. or 
delivered to OPM, Room 4351,1900 E 
Street, NW„ Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Bonnie Rose, (202) 632-4634. 
SUPPLEMENTARY INFORMATION: In 
exchange for periodic premium 
payments. FEHB plans categorized as 
comprehensive medical plans or health 
maintenance organizations (CMP/ 
HMOs) provide or arrange for 
essentially complete health care for plan 
enrollees by plan-affiliated physicians, 
hospitals, and other providers located in 
a particular geographic or service area. 
To receive full benefits under prepaid 


CMP/HMO plans, enrollees must 
generally obtain health care services 
only from plan-designated physicians, 
hospitals, or other providers. The CMP’s 
have traditionally been classified 
according to their organizational 
structure as either group-practice plans 
or individual-practice plans. Public Law 
99-251 amended the FEHB law effective 
February 27,1986, to recognize a third 
prepaid plan category, mixed-model 
plans, which describes newer plans 
exhibiting some features of both of the 
traditional models. 

Group-practice prepaid plans are 
structured to provide plan members 
most basic health services in centralized 
facilities staffed by physicians and other 
health care professionals who are plan 
employees. The inherent nature of 
group-practice plans necessarily limits 
patient access to alternative providers. 
Therefore, FEHB regulations have, since 
1964, specified that OPM (formerly the 
Civil Service Commission) may permit 
an enrollee to transfer from a group- 
practice glan to another FEHB plan if 
OPM determines that adequate medical 
care is jeopardized by a seriously 
impaired relationship between the 
patient and the plan’s medical staff. The 
same consideration was previously 
deemed unnecessary with respect to 
individual-practice plans which were 
traditionally structured to provide basic 
health services through physicians who 
practice in their own offices throughout 
the plan’s service area and who contract 
with the plan to provide or arrange for 
services for plan enrollees for a 
predetermined cost. 

There has been a great proliferation in 
the number of prepaid medical plans 
during the last 10 years. Their 
development has been encouraged, first, 
by Federal financial assistance under 
the Health Maintenance Act of 1973, as 
amended, and more recently by the 
intense interest in the public and private 
sectors in reducing health care cost 
inflation. Because of the greater number 
of competing prepaid plans, some 
individual-practice plans today have 
relatively few participating physicians 
and the mixed-model plans are 
constantly evolving in response to the 
particular needs of individual 
communities. Thus, the limited 
alternatives for receiving professional 
services which have always been 
inherent in group-practice plans 
occasionally become problematic in 


other types of prepaid medical plans as 
well. 

In the interest of equity, the proposed 
regulation would amend 5 CFR 
890.103(c) pertaining to OPM’s authority 
to terminate enrollments in group- 
practice prepaid medical plans when a 
seriously-impaired relationship 
develops, between a patient and CMP 
provider, so that this provision would 
apply to FEHB enrollees in any CMP/ 
HMO plan. OPM anticipates that use of 
this authority will continue to occur 
infrequently. 

E.0.12291, Federal Regulation 

1 have determined that this is not a 
major rule as defined under section 1(b) 
of E.O.12291, Federal Regulation. 

Regulatory Flexibility Act 

I certify that this regulation would not 
have a significant economic impact on a 
substantial number of small entities 
becasue it would simply ensure that 
Federal employees and annuitants enjoy 
the full benefits to which they are 
entitled under the FEHB law. 

List of Subjects in 5 CFR Part 890 

Administrative practice and 
procedure, Claims. Government 
employees, Health insurance, 
Retirement. 

U.S. Office of Personnel Management. 

James E. Colvard, 

Deputy Director. 

Accordingly. OPM proposes to amend 
5 CFR Part 890 as follows: 

PART 890—[AMENDED) 

1. The authority citation for Part 890 
continues to read as follows: 

Authority: 5 U.S.C. 8913; § 890.102 also 
issued under 5 U.S.C. 1104 and sec. 3(5) of 
Pub. L. 95-454, 92 Stat. 1112; fi 890.301 also 
issued under 5 U.S.C. 8905(b): § 890.302 also 
issued under 5 U.S.C. 8901(5) and 5 U.S.C. 
8901(9): § 890.701 also issued under 5 U.S.C. 
8902(m)(2); Subpart H also issued under Title 
I of Pub. L 98-615, 98 Stat. 3195, and Title II 
of Pub. L. 99-251,100 Stat. 20. 

2. In $ 890.103, paragraph (c) is revised 
to read as follows: 

§ 890.103 Correction of errors. 

• • * * • 

(c) OPM May order the termination of 
on employee’s or annuitant’s enrollment 
in any comprehensive medical plan 
described in section 8903(4) of Title 5, 
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United States Code, and permit the 
individual to enroll in another health 
benefits plan for purposes of this part, 
upon a showing satisfactory to OPM 
that the furnishing of adequate medical 
care is jeopardized by a seriously 
impaired relationship between a patient 
and the comprehensive medical plan’s 
affiliated health care providers. 

|KR Doc. 87-14544 Filed 8-25-87; 8:45 am) 
BILLING CODE 632S-01-M 


NUCLEAR REGULATORY 
COMMISSION 

10CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

agency: Nuclear Regulatory 

Commission. 

action: Proposed rule. 

summary: The commission proposes to 
amend its regulations to incorporate by 
reference the Winter 1984 Addenda. 
Summer 1985 Addenda, Winter 1985 
Addenda, and 1986 Edition of Section 
111, Division 1, of the American Society 
of Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME Code), 
and the Winter 1983 Addenda, Summer 
1984 Addenda, Winter 1984 Addenda, 
Summer 1985 Addenda. Winter 1985 
Addenda, and 1986 Edition of Section 
XI, Division 1, of the ASME Code. A 
limitation is placed on the use of 
paragraph IWB-3640 as contained in the 
Winter 1983 Addenda and Winter 1984 
Addenda of Section XI, Division 1. This 
limitation requires that for certain types 
of welds, IWB-3640 be used as modified 
by the Winter 1985 Addenda. The 
sections of the ASME Code being 
incorporated provide rules for the 
construction of light-water-cooled 
nuclear power plant components and 
specify requirements for inservice 
inspection of those components. 
Adoption of these amendments would 
permit the use of improved methods for 
construction and inservice inspection of 
nuclear power plants. 
dates: Comment period expires August 
25,1987. Comments received after this 
date will be considered if it is practical 
to do so, but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 
addresses: Send comments to: 
Secretary. U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
ATTN: Docketing and Service Branch. 
Hand deliver comments to: Room 1121, 
1717 H Street NW., between 7:30 a.m. 
and 4:15 p.m. Monday through Friday. 


Examine comments received at the NRC 
Public Document Room, 1717 H Street 
NW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Mr. G.C. Millman, Division of 
Engineering. Office of Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory Commission, Washington. 
DC 20555, Telephone: (301) 443-7713. 
SUPPLEMENTARY INFORMATION On 
September 26,1985, the Nuclear 
Regulatory Commission published in the 
Federal Register (50 FR 38970) 
amendments to its regulation, 10 CFR 
Part 50, “Domestic Licensing of 
Production and Utilization Facilities,” 
which incorporated by reference a new 
edition and new addenda to the 
American Society of Mechanical 
Engineers Boiler and Pressure Vessel 
Code (ASME Code). This amendment 
revised 5 50.55 to incorporate by 
reference all editions through the 1983 
Edition and all addenda through the 
Summer 1984 Addenda that modify 
Division 1 rules of Section III, “Rules for 
the Construction of Nuclear Plant 
Components,” and all editions through 
the 1983 Edition and all addenda 
through the Summer 1983 Addenda that 
modify Division 1 rules of Sections XI, 
“Rules for the Inservice Inspection of 
Nuclear Power Plant Components,” of 
the ASME Code. The Commission 
proposes to amend § 50.55a to 
incorporate by reference the Winter 
1984 Addenda, Summer 1985 Addenda. 
Winter 1985 Addenda, and 1986 Edition 
for Division 1 rules of Section III, and 
the Winter 1983 Addenda, Summer 1984 
Addenda, Winter 1984 Addenda, 
Summer 1985 Addenda, Winter 1985 
Addenda, and 1986 Edition for Division 
1 rules of Section XI of the ASME Code. 
The 1986 Edition is equivalent to the 
1983 Edition, as modified by the Summer 
1983 Addenda, Winter 1983 Addenda, 
Summer 1984 Addenda, Winter 1984 
Addenda, Summer 1985 Addenda, and 
Winter 1985 Addenda. The Summer 1984 
Addenda and Summer 1985 Addenda for 
Section XI do not include technical 
requirements related to Division 1, but 
are included in the reference to prevent 
the confusion that might occur with a 
lack of continuity in the addenda 
references. 

Paragraph IWB-3640 was 
incorporated into the Winter 1983 
Addenda of Section IX, Division 1, to 
provide procedures and acceptance 
criteria for determining the acceptability 
for continued service of austenitic 
stainless steel piping with flaws in 
excess of the allowable indications 
specified in IWB-3514.3. Concern was 
expressed by the NRC staff and others 
that IWB-3640, as presented initially in 


the Winter 1983 Addenda, did not 
provide an acceptable level of margin 
against failure for materials with low 
toughness, such as might occur in fluxed 
welds (i.e., submerged arc welds (SAW) 
or shielded metal are welds (SMAW)). 
One concern with low toughness 
materials was that such materials might 
fail at load levels below limit load. 
Additionally, there was concern that 
secondary stresses, which were not 
included in the stress analysis 
procedures required by IWB-3640, might 
contribute to the failure of low 
toughness materials. 

The ASME established a special task 
group to address the concerns 
associated with paragraph IWB-3640 as 
contained in the Winter 1983 Addenda. 
In the interim, the NRC staff required 
that licensees utilizing the procedures 
and acceptance criteria of IWB-3640, as 
contained in the Winter 1983 Addenda, 
apply additional safety factors in their 
analyses to be submitted to the staff to 
account for the above concerns. NRC 
staff acceptance criteria were provided 
in Generic Letter 84-11, “Inspections of 
BWR Stainless Steel Piping.”* 

In the opinion of the NRC staff, the 
concerns associated with material 
toughness have adequately addressed 
by the ASME Code with the 
modification to paragraph IWB-3640 in 
the Winter 1985 Addenda. This addenda 
provides specific acceptance criteria for 
SAW and SMAW type welds, and these 
criteria address the concerns associated 
with limit load and the need to 
incorporate secondary stresses in the 
evaluation. 

This proposed amendment to § 50.55a 
incorporates a limitation in 
§ 50.55a(b)(2)(i) that allows for the use 
of paragraph IWB-3640, as contained in 
the Winter 1983 Addenda and Winter 

1984 Addenda, for all applications 
permitted in that paragraph except those 
associated with SAW and SMAW type 
welds. For these welds, the proposed 
amendment specifies that paragraph 
IWB-3640, as modified by the Winter 

1985 Addenda, must be used. 

Footnote 6 of § 50.55a provides 

reference to the NRC Regulatory Guides 
that denote which ASME Code Cases 
have been determined to be acceptable 
to the NRC staff for implementation. At 
present, this footnote provides reference 
to only Regulatory Guides 1.84 and 1.85, 
which denote acceptability of Section 
III, Division 1, Code Cases on design 
and fabrication, and on materials. 


* A copy of Generic Letter 84-11 is available for 
inspection or copying for a free at the NRC Public 
Document Room 1717 II Street NW.. Washington. 
DC. 
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respectively. This proposed amendment 
revises Footnote 8 to incorporate a 
reference to Regulatory Guide 1.147, '‘In- 
service Inspection Code Case 
Aceptability—ASME Section XI 
Division 1/' which identifies the Code 
Cases acceptable to the NRC staff for 
implementation in the inservice 
inspection (IS1) program of light-water- 
cooled nuclear power plants. At present, 
the Implementation section of 
Regulatory Guide 1.147 specifies that 
applicants should make a specific 
request to the NRC to use Code Casees 
endorsed in the regulatory guide. The 
next revision of Regulatory Guide 1.147 
(i.e., Revision 6) will reflect the 
proposed change in Footnote 6 of the 
regulation. It will permit the use of Code 
Cases endorsed in the regulatory guide 
without a specific request to the NRC for 
approval. In the interim, it is the intent 
of the NRC that Code Cases listed in 
Regulatory Guide 1.147 may be used 
without specific application to the NRC. 

Subsection IWE, “Requirements for 
Class MC Components of Light-Water 
Cooled Power Plants’*, was added to 
Section XI. Division 1, in the Winter 
1981 Addenda. However, 10 CFR 50.55a 
presently incorporates only those 
portions of Section XI that address the 
ISI requirements for Class 1, 2, and 3 
components and their supports. The 
regulation does not currently address 
the ISI of containments. Since this 
proposed amendment is only intended to 
update current regulatory requirements 
to include the latest ASME Code edition 
and addenda, the requirements of 
Subsection IWE would not be imposed 
upon Commission licensees by this 
amendment. The applicability of 
Subsection IWE is being considered 
separately. 

Environmental Impact; Categorical 
Exclusion 

The NRC has determined that this 
proposed rule is the type of action 
described in categorical exclusion 10 
CFR 51.22(c)(3), Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this proposed rule. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this proposed 
amendment to the regulations. The 
analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. Interested persons 
may examine a copy of the regulatory 
analysis at the NRC Public Document 
Room, 1717 H Street NW., Washington. 
DC. Single copies of the analysis may be 
obtained from Mr. G.C Millman, 

D ; v ision of Engineering. Office of 


Nuclear Regulatory Research. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone (301) 
443-7713. 

Paperwork Reduction Act Statement 

This proposed rule would amend 
information collection requirements that 
are subject to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.). This 
proposed rule has been submitted to the 
Office of Management and Budget for 
review and approval of the paperwork 
requirements. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule, if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities. 
This proposed rule affects only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definition of “small entities” set 
forth in the Regulator Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR Part 
121 . 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
protection, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors. Penalty, 
Radiation protection. Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

Pursuant to Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974. as amended, 
and 5 U.S.C. 553, the NRC proposes to 
adopt the following amendments to 10 
CFR Part 50. 

PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

1. The authority citation for Part 50 
continues to read as follows: 

Authority: Secs. 103.104.101. 182,183. 186. 
189. 68 Stat. 938. 937. 948. 953. 954, 955, 956. as 
amended, sec. 234. 83 Stat. 1244, as amended 
(42 U.S.C. 2133. 2134. 2201. 2232, 2233, 2236, 
2239, 2282); secs. 201. 202. 206. 88 Stat. 1242, 
1244,1246, as amended (42 U.S.C. 5841. 5842, 
5846). unless otherwise noted. 

Section 50.7 also issued under Pub. L. 95- 
601. sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). 
Sections 50.58, 50.91 and 50.92 also issued 
under Pub. L. 97-415. 96 Stat. 2073 (42 U.S.C. 
2239). Section 50.78 also issued under sec. 

122. 68 Stat. 939 (42 U.S.C. 2152). Sections 
50.80 through 50.81 also issued under sec. 184, 
68 Stat. 954, as amended (42 U.S.G 2234). 


Sections 50.100 through 50.102 also issued 
under sec. 186. 68 Stat. 955 (42 U.S.C. 2236). 

For the purposes of sec. 223. 68 Stat. 958, as 
amended (42 U.S.C. 2273). §§ 50.10(a), (b). 
and (c). 50.44. 50.46. 50.48. 50.54. and 50.80(a) 
are issued under sec. 161b. 68 Stat. 948. as 
amended (42 U.S.C. 2201(b)); §§ 50.10(b) and 
(c) and 50.54 are issued under sec. 161i. 68 
Stat. 949. as amended (42 U.S.C. 2201(i)); and 
§§ 50.55(e). 50.59(b). 50.70. 50.71. 50.72. 50.73 
and 50.78 are issued under sec. 161 o, 68 Stat. 
950, as amended (42 U.S.C. 2201(a)). 

2. For § 50.55a, paragraph (b)(1). the 
introductory text of paragraph (b)(2). 
paragraph (b)(2)(i), and Footnote 6 are 
revised to read as follows: 

§ 50.55a Codes and standards. 

* * • • * 

(b) * * * 

(1) As used in this section, references 
to Section III of the ASME Boiler and 
Pressure Vessel Code refer to Section 
III, Division 1, and include editions 
through the 1986 Edition and Addenda 
through the Winter 1985 Addenda. 

(2) As used in this section, references 
to Section XI of the ASME Boiler and 
Pressure Vessel Code refer to Section 
XI, Division 1, and include editions 
through the 1986 Edition and Addenda 
through the Winter 1985 Addenda, 
subject to the following limitations and 
modifications: 

(i) Limitations on specific editions and 
addenda. When applying the 1974 
Edition, only the addenda through the 
Summer 1975 Addenda may be used. 
When applying the 1977 Edition, all of 
the addenda through the Summer 1978 
Addenda must also be used. Addenda 
and editions subsequent to the Summer 
1978 Addenda, that are incorporated by 
reference in paragraph (b)(2) of this 
section are not affected by these 
limitations. When applying the Winter 
1983 Addenda and Winter 1984 
Addenda, the rules of paragraph IWB- 
3640 may be used for all applications 
permitted in that paragraph, except 
those associated with submerged arc 
welds (SAW) or shielded metal arc 
welds (SMAW). For SAW or SMAW, 
use paragraph IWB-3640. as modified by 
the Winter 1985 Addenda. 
***** 

8 ASME Code cases that are authorized for 
use by the Commission staff are listed in 
NRC Regulatory Guide 1.84, “Code Case 
Acceptability—ASME Section ill Design and 
Fabrication.“ NRC Regulatory Guide 1.85, 
“Code Case Acceptability—ASME Section lit 
Materials/’ and NRC Regulatory Guide 1.147, 
“Inservice Inspection Code Case 
Acceptability—ASME Section XI Division 1.” 
The use of other Code cases may be 
authorized by the Director of the Office of 
Nuclear Reactor Regulation upon request 
pursuant to § 50.55a(a}(3). 
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Dated at Bethesda this 5th day of June 
1907. 

For the Nuclear Regulatory Commission. 
Victor Stello, Jr., 

Executive Director for Operations. 

|FR Doc. 87-14599 Filed 6-25-87; 8:45 am) 

BILLING CODE 7590-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFR Part 71 

(Airspace Docket No. 87-AGL-9I 

Proposed Transition Area Alteration, 
Hamilton, OH 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to alter 
the existing Hamilton, OH, transition 
area to accommodate a new NDB-A 
Standard Instrument Approach 
Procedure (SIAP) to Hamilton-Fairfield 
Airport, Hamilton, OH. 

The intended effect of this action is to 
ensure segregation of the aircraft using 
approach procedures in instrument 
conditions from other aircraft operating 
under visual weather conditions in 
controlled airspace. 

oates: Comments must be received on 
or before August 3,1987. 
address: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Regional 
Counsel, AGL^7, Attn: Rules Docket No. 
87-AGL-9, 2300 East Devon Avenue, 

Des Plaines, Illinois. 60018. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, 

Illinois. 

An informal docket may also be 
examined during normal business hours 
at the Air Traffic Division, Airspace 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. 

FOR FURTHER INFORMATION CONTACT: 
Edward R. Heaps, Air Traffic Division, 
Airspace Branch, AGL-520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines. Illinois 
60018, telephone (312) 694-7360. 
SUPPLEMENTARY INFORMATION: The 
present transition area is being modified 
to accommodate arrival aircraft utilizing 
the NDB-A SIAP. The modification 
consists of minor changes to the 
transition area extension and a decrease 
of 0.5 mile to the transition area radius. 


The development of the procedure 
requires that the FAA alter the 
designated airspace to insure that the 
procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 
700-foot controlled airspace. 

Aeronautical maps and charts will 
reflect the defined area which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements. 

Comments invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenter8 wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 87-AGL-9." The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of 
Regional Counsel, 2300 East Devon 
Avenue. Des Plaines, Illinois, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 

Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Office of 
Public Affairs. Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 

Washington. DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 


placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2, which 
describes the application procedure. 

The Proposal 

The FAA is considering an 
amendment to § 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter the designated 
transition area airspace near Hamilton, 
OH. 

Section 71.181 of Part 71 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6C dated January 2. 

1987. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation Safety, Transition Areas 
The Propose Amendment 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposed to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
E.0.10854; 49 U.S.C. 106(g) (Revised Pub. L. 
97-449, January 12.1983); 14 CFR 11.69. 

§71.181 (Amended) 

2. Section 71.181 is amended as 
follows: 

Hamilton. OH |Amended) 

That airspace extending upward from 700 
feet above the surface within a 6.5 mile 
radius of the Hamilton-Fairfield Airport (lat. 
39*22'00"N.; long. 84°32'00"W.), within 3.25 
miles either side of the 283° bearing from the 
Hamilton NDB, extending from the 6.5 mile 
radius area to 11.5 miles west; excluding the 
portions within the Cincinnati. OH and 
Middletown, OH transition areas. 
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Issued in Des Plaines, Illinois, on June 17, 

1987. 

Teddy W. Burr.ham. 

Manager Air Traffic Division . 

|FR Doc. 87-14502 Filed 6-25-87; 8:45 um| 

BILLING CODE 4910- 13-M 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 229, 240, 249 and 274 

l Release No. 33-6719; 34-24608; IC-15818; 
File No. S7-24-87J 

Disclosure Amendments to Regulation 
S-K and Forms 8-K and N-SAR 
Regarding Changes in Accountants 
and Opinion Shopping 

AGENCY; Securities and Exchange 

Commission. 

action: Proposed rules. 

summary: The Commission is today 
publishing for comment proposed rules 
amending the disclosure requirements of 
Forms 8-K and N-SAR and Regulation 
S-K related to a change in the 
registrant’s certifying accountant. These 
amendments would clarify the 
circumstances in which registrants are 
deemed to have had disagreements with 
their former auditors, and provide for 
more complete disclosure concerning the 
circumstances surrounding the change in 
accountants. They also would call for 
enhanced disclosure of potential opinion 
shopping situations by requiring 
disclosure (notwithstanding any 
disagreements) in connection with a 
change of auditors of: (1) Any issue 
material to. or expected to be material 
to. the registrant’s financial statements 
discussed with the newly engaged 
auditor during the registrant’s two most 
recent fiscal years, or in any subsequent 
interim period prior to the new 
accountant’s engagement; (2) a brief 
description of the new and former (if 
consulted on those issues) accountants’ 
positions on those issues; (3) the names 
of other accountants consulted on any 
such issue and generally the extent, if 
any. the consulted accountants* views 
materially differed from those of the 
new accountant; and (4) the filing as 
exhibits to the form any written reports 
on those issues given by the new 
accountant to the registrant. In addition, 
the substance of the disclosure 
requirements currently found in Item 4. 
Form 8-K would be moved to Item 
304(a) of Regulation S-K. and Item 4 
would be amended to refer to Item 
304(a). The time frame for disclosure 
concerning a change in accountants 
under Item 9(d) of Schedule 14A would 
be expanded to parallel the time frame 


for disclosure under Item 304(a) of 
Regulation S-K. Finally, Sub-Item 77K of 
Form N-SAR would be amended to 
require conformity with Item 4, Form 
8-K. 

date: Comments should be received on 
or before September 24,1987. 
address: Five copies of comments 
should be submitted to Jonathan G. 

Katz, Secretary, Securities and 
Exchange Commission. 450 Fifth Street, 
NW., Washington, DC 20549. Comment 
letters should refer to File No. S7-24-87. 
All comments received will be available 
for public inspection and copying in the 
Commission’s Public Reference Room, 
450 Fifth Street, NW., Washington. DC 
20549. 

FOR FURTHER INFORMATION CONTACT: 

Robert E. Bums or John M. Riley, (202) 
272-2130, Office of the Chief 
Accountant, Securities and Exchange 
Commission, 450 Fifth Street, NW.. 
Washington. DC 20549. 

SUPPLEMENTARY INFORMATION! 

I. Executive Summary 

The Commission is proposing to 
amend the disclosure requirements 
currently found in Item 4 of Form 8-K 
(17 CFR 249.308) 1 and Sub-Item 77K of 
Form N-SAR, the semi-annual report 
Filed by investment companies (17 CFR 
274.101) to: (1) Clarify the meaning of the 
term “disagreements” and identify 
certain situations that should be 
reported as such disagreements. (2) 
provide disclosure based on 
recommendations from the American 
Institute of Certified Public Accountants 
(“A1CPA”) of whether the board of 
directors (or its audit committee) 
discussed the disagreement with the 
former accountant, whether the 
registrant has imposed any Umitations 
on discussions concerning the 
disagreement between the new and 
former accountant, and whether the 
former accountant resigned, declined to 
stand for re-election or was dismissed, 
and (3) provide more complete 
disclosure of potential opinion shopping 
situations regardless of whether a 
“disagreement” has occurred. The 
Commission also is proposing to amend 
Item 304(a) of Regulation S-K (17 CFR 
229.304(a)) to include the substance of 
the disclosure requirements currently 
found in Item 4 of Form 8-K and Sub- 
Item 77K of Form N-SAR, to amend 
Form 8-K to delete the substance of 
those requirements and to refer to Item 
304(a). and to amend Sub-Item 77K of 


1 This information may also be disclosed on 

forms, reports and schedules other than Form 8-K. 
See Item 304 of Regulation S-K, 17 CFR 229.304. and 
Item 9 of Schedule 14A. 17 CFR 240.14#*-HT1. 


Form N-SAR to delete the substance of 
those requirements and to refer to Item 4 
of Form 8-K. 

Item 4 of Form 8-K 2 * currently requires 
disclosure related to a change in 
accountants including a statement of 
whether, in connection with the audits 
of the two most recent fiscal years or 
during any subsequent interim period, 
there were any “disagreements” with a 
former accountant on any matter of 
accounting principles or practices, 
financial statement disclosure, or 
auditing scope or procedures, which if 
not resolved to the former accountant's 
satisfaction would have caused it to 
refer to the subject matter of the 
disagreement in connection writh its 
report. The Commission is proposing to 
add an instruction to this disclosure 
requirement to clarify the Commission’s 
position that the term “disagreements’* 
should be interpreted broadly, to include 
any difference of opinion on the 
specified matters. This instruction 
would also identify certain specific 
situations that, among others, should be 
reported as disagreements. Additional 
disclosures would also be required 
concerning whether the board of 
directors (or its audit committee) 
discussed the disagreement with the 
former accountants, whether the 
registrant imposed any limitations on 
discussions concerning the disagreement 
between the new and former 
accountant, and whether the former 
accountant resigned, declined to stand 
for re-election or was dismissed. 

Amendments to this disclosure 
requirement are also being proposed to 
provide for disclosure identifying any 
issues materia! to, or expected to be 
material to, the registrant’s financial 
statements that the registrant discussed 
with its newly engaged accountant 
during approximately the two years 
prior to its engagement. The views of the 
new accountant on such issues would he 
briefly described by the registrant in 
Item 4 of Form 8-K 3 (or such other 


* The Commission is proposing that Sub-Item 77K 
of Form N-SAR be amended to require disclosure of 
the information called for by Item 4. Form 8-K. 
References to Item 4 or proposed Item 4 of Form B-K 
should be read to include Sub-Item 77K of Form »V- 
SAR. when appropriate. 

* As discussed below, under the proposals in this 
release the substance of the disclosure requirements 
regarding a change in accountants would be moved 
to Item 304(a) of Regulation S-K, and Hem 4 of Form 
8-K would refer to Item 3m(«). This relocation, 
however, should not affect the use of Form 8-K as 
the primary vehicle for reporting changes in 
accountants. 
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report or registration statement 
containing this disclosure), with the new 
accountant having the opportunity to 
review this disclosure prior to the 
registrant filing the disclosure with the 
Commission. If the new accountant 
deems it necessary, it may submit a 
supplemental letter to be filed as an 
exhibit to the Form 8-K (or other report 
or registration statement containing the 
disclosure) providing additional 
information or clarifying the registrant’s 
summary of the new accountant’s views. 
In addition, the written views on such 
issues given to the registrant by the new 
accountant would be filed as exhibits to 
the form, report, or registration 
statement containing this disclosure. 

The registrant would also be required to 
state whether it consulted with the 
former accountant on these issues and, 
if so, (1) to provide a summary of the 
former accountant’s views, and (2) ask 
the former accountant to state in its 
letter furnished under the provisions 
currently found in Item 4(d) of Form 8-K 
whether it agrees with the registrant's 
summary of its views on these issues 
and, if not, to indicate the respects in 
which it does not agree. The registrant 
would also disclose the names of other 
accountants it consulted on each listed 
issue and indicate generally the extent, 
if any. the views of those accountants as 
a group materially differed from the 
views of the newly engaged accountant. 

II. Clarification of the Term 
“Disagreements'* 

The disclosure presently required 
under Item 4 of Form 8-K concerning a 
“disagreement*’ between the registrant 
and its former auditor over accounting, 
auditing or financial disclosure issues 4 


4 Item 4. Form 8-K. currently states: 

If an independent accountant who was previously 
engaged as the principal accountant to audit the 
registrant s financial statements resigns (or 
indicates he decline# to stand for re-election after 
(he completion of the current audit) or is dismissed 
b# the registrant's principal accountant, or another 
independent accountant is engaged as principal 
accountant, or if an independent accountant on 
whom the principal accountant expressed reliance 
in his report regarding a significant subsidiary 
resigns (or formally indicates he declines to stand 
for re-election after the completion of the current 
audit) or is dismissed or another independent 
accountant is engaged to audit that subsidiary: 

(a) State the date of such resignation (or 
declination to stand for re-election), dismissal or 
engagement. 

(b) State whether in connection with the audits of 
the two most recent fiscal years and any 
subsequent interim period preceding such 
resignation, dismissal or engagement there were 
any disagreements with the former accountant on 
any matter of accounting principles or practices, 
financial statement disclosure, or auditing scope or 
procedure, which disagreements if not resoJv**d to 
tlie satisfaction of the former accountant would 
have caused him to make reference in connection 
with his report to the subject matter of the 


acts as an “early warning” of potentially 
troublesome areas, provides the 
accountant with a forum to disclose its 
concerns on these issues, and triggers 
additional disclosures under Item 304(b) 
of Regulation S-K concerning what the 
accounting for a particular transaction 
or event that was the subject of a 
disagreement would have been under 
the former accountant’s opinion, if the 
former accountant’s view was different 
than the accounting treatment being 
accepted by the newly engaged 
accountant. 

As noted below, the Commission has 
stated that the term “disagreements'* 
should be interpreted broadly. Despite 
this position, some confusion appears to 
exist concerning the scope of the 
required disclosure. In order to further 
clarify the term “disagreements,” the 
Commission is proposing to add an 
instruction to the disclosure requirement 
concerning a change in accountants, to 
emphasize the broad nature of the term 
as used in this Item, and to identify 
certain events that should be disclosed 
as disagreements. These reportable 
events would involve situations where 
the accountant questions the accuracy 
or reliability of the registrant’s financial 
statements, management’s 
representations, the registrant's internal 
controls, or prior audits. The events 
listed in the instruction are not intended 
to and do not comprise an all-inclusive 
List of situations where such disclosure 
would be required. 

The instruction would also describe 
the “decision-making level” at which 


disagreement(s); also, describe each such 
disagreement. The disagreements required to be 
reported in response to the preceeding sentence 
include both thoae resolved to the former 
accountant's satisfaction and those not resolved to 
the former accountant's satisfaction. Disagreements 
contemplated by this rule are those which occur at 
the decision-making level: i.e.. between personnel of 
the registrant responsible for presentation of its 
financial statements and personnel of the 
accounting firm responsible for rendering its report. 

(c) State whether the principal accountant s 
report on the financial statements for any of the 
past two years contained an adverse opinion or a 
disclaimer of opinion or was qualified as to 
uncertainty, audit scope, or accounting principles: 
also describe the nature of each such adverse 
opinion, disclaimer of opinion, or qualification. 

(d) The registrant shall request the former 
accountant to furnish the registrant with a letter 
addressed to the Commission stating whether he 
agrees with the statements made by the registrant in 
response to this item and. if not. stating the respects 
in which he does not agree. The registrant shall file 
copies of the former accountant’s letter as an 
exhibit to the report on this form. If the former 
accountant's letter is unavailable at the time of 
filing, it shall be filed within thirty days thereafter. 

(e) State whether the decision to change 
accountants was recommended or approved by: 

(1) Any audit or similar committee of the Board of 
Directors, if the issuer has such a committee: or 

(2| The Board of Directors, if the issuer has no 
such committee. 


disagreements must occur before they 
are reportable to include the 
engagement partner level within the 
accounting firm; 5 and clarify that the 
disagreement need not be in writing to 
be reportable. 

These examples and related 
instructions constitute a codification of 
existing Commission and staff positions, 
and are intended to achieve consistency 
in the reporting of disagreements. 

In order to further clarify the scope of 
the disclosure requirement currently 
found in Item 4(b) of Form 8-K, the 
Commission is proposing to amend the 
introductory language to the Item. Item 
4(b) presently requires that registrants 
“[sjtate whether in connection with the 
audits of the two most recent Fiscal 
years and any subsequent interim 
period * * * there were any 
disagreements with the former 
accountant * * V* To emphasize that 
any disagreement occurring within the 
last two fiscal years, plus subsequent 
periods, is within the scope of the Item, 
the Commission is proposing that this 
language be amended to “(sjtate 
whether during the two most recent 
fiscal years and any subsequent interim 
period * * * there were any 
disagreements * * V* This change 
would make clear that a disagreement 
would not have to occur during the 
performance of an audit to be 
reportable. 

Letter From the American Institute of 
Certified Public Accountants 

By letter dated August 20,1986, the 
A1CPA proposed that the Commission 
amend the disclosure requirements 
currently found in Item 4 of Form 8-K to 
require the registrant to: 

State whether in connection with the audits 
of the two most recent fiscal years and any 
subsequent interim period preceding such 
resignation, dismissal or engagement there 
was any written communication from the 
former accountant to personnel of the 
registrant responsible for the presentation of 
its financial statements, to the audit or 
similar committee of the board of directors, 
or to the board of directors itself, that 
specifically communicated concerns or 
conclusions regarding the integrity of 
management or the presence or materiality of 
possible irregularities or illegal acts that were 
not resolved by the registrant to the former 
accountant’s satisfaction. 

In evaluating this proposal, the 
Commission staff notes that there is no 
express requirement in the auditing 
literature for an auditor to provide such 


6 See R. Kay. Disagreements Under Accounting 
Series Release No. 165. The Journal of Accountancy 
(October WJ78), reprinted in CCH Accountants SEC 
Practice Manual. 1 6.142 (1978). 
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a written communication. B Furthermore, 
the information covered by the AICPA 
proposal is already required to be 
disclosed under current Item 4 of Form 
8-K. 

In Accounting Series Release (“ASR”) 
No. 165 (December 20.1974). the 
Commission stated that: 

The term "disagreements" should be 
interpreted broadly in responding to (Item 4. 
Form 8-K). For example * * * if an 
accountant were to resign or be dismissed 
after informing the registrant that he had 
discovered facts which led him no longer to 
be able to rely on management 
representations or which made him unwilling 
to be associated with statements prepared by 
management, such situations would 
constitute reportable disagreements. 

Under this interpretation, the sending 
of a written communication to the 
registrant specifically expressing 
concerns over management integrity or 
the “presence or materiality” of possible 
irregularities or illegal acts, followed by 
the auditor’s resignation or dismissal or 
the engagement of a new auditor, is 
encompassed by the broad term 
“disagreements” as presently used in 
Form 8-K. Further, the present 
disclosure requirement is not contingent 
on a written communication which 
specifically addresses management 
integrity, possible irregularities or illegal 
acts. The threshold for disclosure is 
much lower. As noted in the above 
quote from ASR No. 165, if the auditor 
informs the registrant (either orally or in 
writing) that it can no longer rely on 
management representations, a 
disagreement has occurred. Finally, 
unlike the requirement in the AICPA 
proposal that the matter be either 
unresolved or not resolved to the 
accountant’s satisfaction in order to be 
subject to disclosure, the current Item 
states that “[tlhe disagreements required 
to be reported * * * include both those 
resolved to the former accountant’s 
satisfaction and those not resolved to 
the former accountant's satisfaction.” 

At the present time the Commission 
does not, therefore, believe it is 
necessary to amend the disclosure 
requirements concerning a change in 
accountants to incorporate this part of 
the proposal by the AICPA. The 
AlCPA’s letter, however, does suggest 
three areas of disclosure that are not 
currently within Item 4 of Form 8-K. The 
additional proposals are for the 
registrant to: 


• Also. Ihe February 14.1987. Exposure Draft 
issued by the Auditing Standards Board entitled 
Communication with Audit Committees or Others 
with Equivalent Authority and Responsibility, 
would permit oral or written communications of 
such issues. See paragraphs 4. 13. 14. and 16 of the 
Exposure Draft. 


1. State whether the audit or similar 
committee of the board of directors, or the 
board of directors itself, discussed the subject 
matter of such written communication with 
the former accountant. 

2. State whether the registrant has 
authorized the former accountant to respond 
fully to the inquiries of the successor 
accountant concerning the subject matter of 
such written communication and. if not. 
describe the nature of any limitation thereon 
and the reason therefor. 

3. State whether the former accountant 
resigned, declined to stand for re-election or 
was dismissed and the date thereof, or the 
date of engagement of another independent 
accountant. 

The Commission is proposing to add 
these disclosures to the disclosure 
requirements presently found in Item 
4(b),. Form 8-K, with one modification. 
As noted above, there is no requirement 
for a “written communication” and such 
a communication is included within the 
broad term “disagreements.” The 
Commission therefore proposes to 
substitute the word “disagreement” for 
the phrase “written communication” in 
the first two of these proposals. This 
disclosure will indicate whether the 
board (or its audit committee) was fully 
informed of the disagreement and in a 
position to “buffer” any attempt to 
improperly pressure the auditor to alter 
its position. It would also provide 
disclosure of whether the audit 
committee (or board) is aware of both 
sides of the disagreement. Further, these 
proposals would disclose whether the 
registrant permitted the former 
accountant to discuss fully the 
disagreement with the new accountant. 

A limitation on discussions between the 
new and former accountant could result 
in the new accountant not being in a 
position to fully appreciate the former 
accountant's views, and not being able 
to benefit from the former accountant’s 
understanding of the facts or its 
accounting research. 

The AlCPA’s third suggestion, to 
require disclosure of “whether the 
former accountant resigned, declined to 
stand for re-election or was dismissed 
and the date thereof, or the date of 
engagement of another independent 
accountant,” would require a 
modification of the disclosure 
requirements currently found in Item 
4(a) of Form 8-K. 7 Existing Item 4(a) 
requires disclosure of the date of either 
the former accountant’s departure or the 
engagement of the new accountant, but 
does not require that the registrant 
specify whether the accountant 


7 As noted elsewhere in this release, the 

Commission is proposing to move the substance of 

these disclosure requirements to Item 304 of 

Regulation S-K. 


resigned, declined to stand for re- 
election, or was dismissed. Disclosure of 
this information, when coupled with 
other disclosures, could provide some 
indication of whether the accountant 
was resigning from a troublesome or 
potentially troublesome audit. The 
Commission is therefore proposing to 
add this disclosure to the requirements 
currently found in Item 4(a). If such 
disclosure does become required, an 
accountant would be free to comment 
on the registrant’s characterization of its 
departure in its letter to the Commission 
furnished under current Item 4(d). 

III. Disclosure of Potential Opinion 
Shopping Situations 

SEC registrants may, of course, 
change auditors at their discretion. It is 
imperative, however, that when a new 
auditor is engaged that auditor possess 
the integrity, objectivity and 
independence required by professional 
and SEC standards. 8 * The auditor must, 
at all times, maintain a “healthy 
skepticism” to ensure that a review of a 
client’s accounting treatment is fair and 
impartial.® The willingness of an auditor 
to support a proposed accounting 
treatment that is intended to accomplish 
the registrant’s reporting objectives but 
is questionable as to its being in 
accordance with generally accepted 
accounting principles (“GAAP”), 
indicates that there may be a lack of 
such skepticism and independence on 
the part of the auditor. Engaging an 
accountant under such circumstances is 
generally referred to as “opinion 
shopping.” 

Since 1983 the Commission has 
discussed opinion shopping in three 
enforcement releases 10 * and in 1985 
issued a concept release that solicited 
both comments on the practice of 
opinion shopping and suggestions on the 
most practical and cost-effective manner 
of obtaining better disclosure of opinion 


* See. eg.. Rule 2—01(c). Regulation S-X. 17 CFR 
210.2-01(c); Statement of Auditing Standards No. 1. 
AU section 220. As recognized by the Commission 
and the courts not only the fact but also the 
appearance of independence by the auditor is 
essential to the integrity of the securities markets. 
US. v. Arthur Young. 465 U.S. 805.104 S.Ct. 1495. 
1504 n. 15 (1984): Securities Act Release No. 33-6594 
(July 1.1985) 150 FR 28219). Opinion shopping has an 
obvious and negative impact on the general public's 
perception of the professionalism exhibited by 
accountants and their firms. 

* See In the Matter of Touche Ross R Co.. 
Accounting and Auditing Enforcement Release 
("AAFR’*) No. 16 (November 13. 1983). 

10 in the Matter of Broadview Financial 
Corporation. AAER No. 54 (April 17.1985): In the 
Matter of Stephen O. Wade; Ralph H. Newton, fr.: 
Clark C. Burritt. fr.. AAER No. 32 (June 25.1984): In 
the Matter of Accounting for Cains and Losses 
Incurred in Connection With Certain Securities 
Transactions. AAF.R No. 14 (October 6.1983). 
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shopping situations. 11 The concept 
release noted three possible situations 
where increased disclosure of opinion 
shopping could occur. The release 
suggested that there could be disclosure: 

(1) Without regard to whether a 
disagreement had occurred if in 
connection with a change in 
accountants: (i) The registrant solicited 
opinions from other accountants on 
specific accounting issues concerning 
existing or contemplated transactions, 
or (ii) the registrant engaged an 
accountant expressing an opinion that is 
different from its former accountant's 
position; (2) of any accounting issue for 
which a registrant asked for an opinion 
from an accountant other than its 
current accountant; or (3) of 
consultations with other accountants 
preceding a change in accounting 
principles. Commentators generally 
recommended that if the Commission 
engaged in rulemaking, disclosures 
remain linked to changes in 
accountants. In addition, thirteen of the 
seventeen commentators responding to 
the Commission s invitation for "other 
possible approaches to opinion 
shopping" suggested that future 
rulemaking efforts be limited to 
expanding the present Form 8-K 
disclosure requirements and keeping 
disclosures related to change in 
accountants situations. 12 

Following the issuance by the 
Commission of its concept release, the 
accounting profession took steps to 
address issues related to opinion 
shopping. First, the SEC Practice Section 
of the AICPA's Division for CPA Firms 
("SECPS") amended its membership 
requirements, effective January 1,1986, 
to require member firms to adopt 
policies regarding providing advice on 
the application of GAAP to non-audit 
clients, and have adherence to those 
policies tested during peer review. 13 


11 Securities Act Release No. t>594 (jtrfy 1.1985) 
(50 FR 28219). 

12 A detailed summary of comments and the 
comment letters are veilable. in File No. S7-33-85 in 
the Commission's Public Reference Room at 450 
Fifth Street. NW . Washington. DC 20549. The 
information contained in that file is hereby 
incorporated into the record of this rulemaking 
proceeding. 

13 SECPS Manual. Section 1. pari IV.3.n. states 
that member firms shall: "Establish policies and 
procedures concerning the rendering of opinions on 
the application of generally accepted accounting 
principles (other than those relating to the financial 
statements of an ongoing audit client); such policies 
and procedures should include a discussion of the 
circumstances in which consultation is required and 
the nature, timing, and extent thereof, and the 
procedures that should be followed in 
communicating with a predecessor or continuing 
accountant." 


Also, the Auditing Standards Board 
adopted Statement on Auditing 
Standards 50 ("SAS 50"), Reports on the 
Application of Accounting Principles 
(July, 1986} to establish performance and 
reporting standards to be used when 
accountants provide written reports (or 
oral advice when the accountant 
concludes that such advice is intended 
to be an important factor considered in 
reaching a decision) to non-audit clients 
on the application of GAAP. The 
performance standards indicate that the 
reporting accountant should consider 
the requestor of the accountant’s report, 
the circumstances under which the 
request is made, the purpose of the 
request and the intended use of the 
report. SAS 50 also indicates that the 
accountant, in forming its Judgment, 
should obtain an understanding of the 
form and substance of the 
tran8action|sJ; review applicable GAAP; 
if appropriate, consult with other 
professionals or experts; if appropriate, 
perform research or other procedures to 
ascertain and consider the existence of 
credible precedents or analogies; and, 
when evaluating the application of 
GAAP to a specific transaction or to a 
specific entity's financial statements, 
consult with the continuing accountant 
for that entity. The written report under 
SAS 50 should contain: a statement that 
the engagement was performed in 
accordance with AICPA standards; a 
description of relevant facts, 
circumstances, and assumptions; the 
source of the reporting accountant's 
information; the identities of principals 
involved in specific transactions; the 
appropriate accounting principles and a 
description of the reasons for the 
reporting accountant’s judgment; 
appropriate statements noting the 
responsibility of the preparer of the 
financial statements; and, the effects of 
changes in facts, circumstances or 
assumptions on the reporting 
accountant’s opinion. 

The Commission supports such 
private efforts by the profession and 
recognizes the importance of the new 
SECPS membership requirements and 
SAS 50 in maintaining quality practice 
before the Commission. It has been 
noted, however, that these efforts do not 
result in public disclosure of actual or 
potential opinion shopping situations. 
Bringing situations where such shopping 
may occur to the attention of investors, 
shareholders and regulatory authorities 
may assist in the detection of the 
practice. Accordingly, while the 
profession's initiatives were being 
finalized, in April 1986, the heads of 
seven major accounting firms issued 
their "Recommendations to the AICPA 


Board of Directors," subtitled "The 
Future Relevance, Reliability, and 
Credibility of Financial Information", in 
which they encouraged the Commission 
to "strengthen the Form 8-K requirement 
on auditor changes as to the level of 
disclosure and the degree of follow-up 
when there are reported differences as 
to accounting or auditing matters." In 
addition, in an October 21,1986, address 
to the AICPA's 99th Annual Members’ 
Meeting and Exposition. Mr. James 
Treadway. Chairman of the National 
Commission on Fraudulent Financial 
Reporting ("NCFFR") announced that an 
initial conclusion of the NCFFR was 
"the abuses inherent in opinion 
shopping must be reduced." He 
proposed that the Commission require 
disclosure when a registrant changes 
auditors of "the nature of any material 
accounting issues discussed with [the 
registrant’s) old and new auditors during 
the three year period preceding the 
change." 14 

In order to provide increased public 
disclosure of possible opinion shopping 
situations the Commission is proposing 
to amend the requirements currently 
found in Item 4 of Form 8-K to require 
new disclosures in connection with a 
change in accountants if the registrant 
consulted the newly engaged accountant 
during the registrant’s two most recent 
fiscal years and any subsequent interim 
period prior to its engagement, on any 
issue material to, or expected to be 
material in the future to, the registrant’s 
financial statements. The information to 
be disclosed would be: (1) an 
identification of the issues that were the 
subject of those consultations: 16 (2) a 


14 Mr. Treadway stated: "The (NCFFR) also 
believe* that the abuses inherent in opinion- 
shopping must be reduced. We firmly believe that 
management should be free to seek second 
opinions. Yet, if and when a change In auditors 
occurs, companies should be required to disclose 
the nature of any material accounting issues they 
discussed with their old and new auditors during 
the three-year period preceding the change. The 
Audit Committee should be informed when 
management seeks s second opinion on a significant 
accounting issue. These requirements should apply 
with equal force to first time registrants." 
Accordingly, in the April 1987 Exposure Draft of its 
Report, the NCFFR recommends that "when a public 
company changes independent public accountants, 
it should be required by SEC rule to publicly 
disclose the nature of any material accounting or 
auditing issues discussed with its old and new 
auditors during the three year period preceding the 
change." Exposure Draft Report of the National 
Commission on Fraudulent Financial Reporting , at 
42 (April 1987). 

Ift Confidential treatment would be available 
concerning certain issues, where appropriate. See, 
e.g.. Rule 24b-2 under the Exchange Act. 17 CFR 
240.24b-2. 
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brief description of the newly engaged 
accountant’s views on those issues; (3) 
the names of other accountants 
consulted and a general indication of the 
extent, if any, the views of such other 
accountants materially differed from 
those of the newly engaged accountant; 
and (4) a statement by the registrant 
whether it consulted the former 
accountant on those issues, and if so, a 
summary of the former accountant's 
views. The registrant would request that 
the former accountant provide a 
statement 18 as to whether it agrees with 
the registrant's summary of its position 
on such issues, and if not, the respects in 
which it does not agree. 

With regard to describing the new 
accountant's views on the listed issues, 
if a SAS 50 report or other written report 
had been issued it could be filed as an 
exhibit, and the registrant’s obligation to 
summarize the new accountant's views 
in the Form 8-K (or other report or 
registration statement containing this 
disclosure) could be satisfied by 
incorporating portions of that report by 
reference. The proposal provides for the 
new accountant to have the opportunity 
to review the proposed disclosure before 
it is filed. This opportunity should be 
provided whether the registrant’s 
summary is of the accountant's oral or 
written views, or is incorporated by 
reference from an attached exhibit. This 
review will assure that the new 
accountant is aware of the summary and 
permit the accountant to provide input 
regarding the registrant’s presentation of 
its views. The proposal also would 
require the registrant to provide the new 
accountant with the opportunity to 
submit a supplemental letter, to be filed 
as an exhibit to the Form 8-K (or other 
report or registation statement 
containing this disclosure) to provide 
additional information or clarify the 
registrant’s summary of its views. The 
accountant, in such a letter, would also 
have the opportunity to comment on 
other parts of the disclosure, such as 
whether all the appropriate issues have 
been disclosed and whether it believes 
more accountants were consulted than 
those disclosed by the registrant. Due to 
the continuing relationship between the 
new accountant and the registrant, and 
the availability of the SAS 50 report, 
those cases where the new accountant 
believes it is necessary to submit such a 


*• Hem 4(d) of Form 8-K provides for the 
registrant to request the former accountant to 
furnish the registrant with a letter addressed to the 
Commission, which if furnished the registrant must 
file as an exhibit to the Form 8-K. stating whether 
the former accountant agrees with the statements 
made by the registrant in response to the Item and. 
if not. stating the respects in which it does not 
agree. For the text of Item 4(d) see note 4 supra. 


supplemental letter, however, should be 
rare. 

In providing a general indication of 
the views of accountants other than the 
new or former accountant, it would not 
be necessary to individually describe 
their views. The general trend of these 
views and how they materially differed 
from those of the new accountant, 
however, should be stated and if the 
new accountant was the only one to 
express a certain view on any listed 
issue, it should be so noted. 

The proposed disclosure is in line 
with the requests of commentators on 
the concept release that, if the 
Commission engages in rulemaking, 
required disclosures remain dependent 
on a change in auditors. The proposed 
Item would also obtain disclosure of 
potential opinion shopping situations 
regardless of whether a discussion with 
the former accountant has been 
classified as a “disagreement,” and 
avoid requiring disclosures of 
consultations on any issues other than 
those either discussed with the newly 
engaged auditor or classified as a 
disagreement with the former 
accountant. 

As proxy and information statements 
and annual reports to shareholders 
typically do not have exhibits, other 
provisions must be made for the filing of 
the new accountant’s supplemental 
letter (should it decide one is necessary) 
and its written reports given to the 
registrant prior to its engagement when 
this disclosure is made in those 
documents. Under the current disclosure 
requirements, in lieu of the former 
accountant’s letter being filed as an 
exhibited to a proxy or information 
statement or annual report to 
shareholders, the former accountant 
may present its views in a brief 
statement, which is included in these 
materials. The proposal provides that 
the new accountant would have the 
same opportunity to have a brief 
statement included in these materials, in 
lieu of providing a supplemental letter to 
be filed as an exhibit. The written 
reports given by the new accountant to 
the registrant during approximately the 
two years prior to its engagement would 
be filed, under the proposals, as exhibits 
to a Form 8-K concurrently with the 
Filing of the proxy or information 
statement or annual report to 
shareholders, unless those reports have 
been previously filed with the 
Commission. 

The cost of complying with the 
proposed disclosures should be small 
due to the existing requirements under 
SAS 50. As SAS 50 provides guidance 
that an accountant should apply “either 


in connection with a proposal to obtain 
a new client or otherwise," 17 many of 
the situations contemplated by the 
proposed disclosure would result in the 
registrant Filing these reports and 
incurring little or no additional cost. The 
views expressed to the registrant by the 
former auditors, however, are not within 
the purview of SAS 50, and the 
Commission is not attempting to require 
such a report from the former 
accountant. Under the proposed 
additional disclosure requirements, the 
registrant would summarize the views of 
the former accountant on material issues 
that were discussed with the new 
accountant and then ask the former 
accountant to indicate in its letter to the 
Commission whether it agrees with the 
registrant’s summary, and if not, to 
indicate the respects in which it does 
not agree. If the former accountant had 
not discussed those issues with the 
registrant there would be no 
requirement under the proposal for it to 
do so now. The registrant would merely 
state that the former accountant had not 
been consulted on those issues and the 
former auditor would confirm this 
statement in its letter. 

Solicitation of Comments on Specific 
Issues 

1. As noted above, the Commission is 
proposing to require disclosure of the 
names of accountants other than the 
new and former accountants consulted 
on the listed issues and a general 
indication of the extent, if any, the 
views of those accountants materially 
differed from those of the new 
accountant. The Commission, however, 
wishes to consider whether the views 
provided by those accountants to the 
registrant should be individually 
summarized in the Form 8-K (or other 
report or registration statement 
containing this disclosure) and/or their 
SAS 50 reports should be attached as 
exhibits to the form, report or 
registration statement. The addition of 
such information could aid in the 
identification of opinion shopping 
situations: however, it may also result in 
a discouragement of legitimate 
consultations and create logistical and 
timing problems if each accountant 
named in the filing was to review the 
registrant’s proposed disclosure. The 
Commission therefore specifically 
requests comments on this possible 
disclosure. 

2. Further, under the proposal, the 
registrant should provide the new 
accountant the opportunity to review the 
registrant’s summary of its views prior 


17 SAS 50. Paragraph 2. 
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to the registrant filing that summary 
with the Commission. The Commission 
has initially suggested such a review by 
the new accountant in order to provide 
assurance that the accountant is aware 
of the statements being made 
concerning its previous positions, to 
provide the accountant the opportunity 
to provide input regarding its client’s 
presentation of those views and, if the 
accountant deems necessary, to provide 
a letter that will be filed as an exhibit to 
the Form 8-K (or other report or 
registration statement containing this 
disclosure) to present new information 
or clarify its views as disclosed by the 
registrant. The Commission, however, is 
soliciting comments on whether this 
procedure is sufficient. The Item could 
be amended to require that the 
registrant would either indicate the new 
accountant’s approval or disapproval of 
the registrant’s expression of the new 
accountant's views, or request the new 
accountant to directly comment (in a 
separate letter addressed to the 
Commission and filed as an exhibit to 
the form, report or registration statement 
containing the disclosure) on the 
registrant*8 summary of its views 
regardless of whether clarification or 
additional information regarding those 
views is necessary. Providing for these 
additional procedures, however, could 
impact the registrant’s ability to file its 
Form 8-K on a timely basis and/or 
increase the complexity of the rule. The 
Commission is therefore specifically 
requesting comments on these, or other, 
alternatives. 

3. The Commission is also requesting 
specific comments on whether certain 
issues, although material to the 
registrant’s financial statements 18 and 
identified by the registrant as being the 
subject of consultations with the new 
accountant prior to its engagement, 
should be exempt from disclosure. For 
example, an effort could be made to 
require disclosure of only issues related 
to specific transactions or events either 
being conducted or contemplated by the 
registrant, and exempt consultations on 
general accounting issues during the 
accountant's presentation to the 
registrant as part of the registrant’s 
selection process. Such distinctions, 
however, may be difficult to make since 
these matters may have a pervasive 
effect on the registrant’s financial 
statements, and may provide a 
technique for the circumvention of the 
disclosure requirement. The Commission 
is therefore also requesting comments 


*• The proposed disclosure item limits the issues 
subject to disclosure to those ‘’material to or 
expected to be material in the future to the 
registrant's financial statements." 


on whether this, or other, exemptions 
should be made. 

4. The proposals being made in this 
release cover only part of the opinion 
shopping issue, i.e. those situations 
where a change in accountants occurs. 
Opinion shopping, however, may also 
occur where no such change is made. 

For example, if a continuing auditor 
acquiesced to management’s 
questionable accounting treatment out 
of a fear that unless it agreed the client 
would switch to another accountant, 
which had indicated it was willing to 
accept management’s position, the 
continuing auditor's required skepticism 
and independence would be 
compromised to the same extent as in 
the situation where an accountant 
agreed to accept management’s position 
before it is engaged. This facet of 
opinion shopping was discussed in the 
concept release, however, at that time 
there did not appear to be a cost- 
effective method of requiring disclosure 
of such opinion shopping situations. 
Since that time the Auditing Standards 
Board has adopted SAS 50. The filing as 
an exhibit to Form 8-K of all SAS 50 
reports received by a registrant, 
regardless of whether a change in 
accountants has occurred, would 
provide disclosure that may assist 
investors, shareholders and the staff in 
determining when this form of opinion 
shopping has occurred. Commentators 
on the concept release indicated that 
requiring disclosure of ail consultations 
with accountants other than the 
registrant's current auditor (whether or 
not a change in auditors occurs) could 
discourage legitimate consultations. 
However, when a consulted accountant 
complies with, and issues a report 
under. SAS 50, the result is, presumably, 
a legitimate consultation that represents 
the opinion of the consulted accountant, 
and is appropriately documented and 
readily capable of being disclosed. 
There is, therefore, a question whether 
legitimate consultations would be 
discouraged if SAS 50 reports were 
required to be disclosed in that the 
formal procedures required by SAS 50 
have allegedly forced the consulted 
accountant to consider seriously its 
participation in the consultation. The 
Commission is requesting comment on 
whether the filing of all SAS 50 reports 
with the Commission would be a cost- 
effective means to disclose to investors, 
shareholders and the staff those 
situations where undue pressure may be 
placed on the continuing auditor to 
acquiesce to a questionable accounting 
practice proposed by management, 
without unduly restricting legitimate 
consultations. 


5. The Commission requests 
comments on the costs and benefits 
(quantified to the extent possible) of 
complying with the proposed disclosure 
requirements, and the requirements as 
amended by the suggestions in each of 
the above four specific requests for 
comments. 

IV. Related Amendments To Form N- 
SAR Under the Investment Company 
Act of 1940 

The Commission also proposes to 
amend Form N-SAR, the semi-annual 
report filed by investment companies, to 
require the same disclosures required by 
Item 4 of the Form 8-K. When Form 8-K 
was originally amended to disclose the 
change of the independent accountant, 
Form N-lQ was amended to include the 
same disclosure. Investment Company 
Act Rel. No. 6744 (September 27.1971) 
[36 FR 19363]. Since 1971, the change of 
accountant disclosure requirements 
required in Form 8-K have, at various 
times, been amended. In recent years 
those amended change of accountant 
disclosure requirements have not been 
reflected in Form N-lQ and its 
successor, Form N-SAR. 19 The 
proposed amendment to Form N-SAR 
would require registrants to provide, in 
Sub-Item 77K of Form N-SAR, the 
information called for in Item 4 of Form 
8-K. 

Conforming Sub-Item 77K to the 
requirements of Item 4 would impose 
additional disclosure and expand the 
circumstances under which disclosure 
would be required, beyond the 
proposals in this release concerning 
opinion shopping and “disagreements.” 
Currently, Sub-Item 77K requires 


*• 17 CFR 274.101. Form N-SAR incorporated the 
disclosures required formerly by Form N-lQ. 
Investment Company Ac! Rel. No. 14299 (Jan. 4 . 
1985) (50 FR 1442). Sub-Item 77K of Form N-SAR 
currently states: 

If an independent accountant has been engaged 
as the principal accountant to audit the registrant's 
financial statements who was not the principal 
accountant for the registrant's most recently filed 
certified financial statements, state the date when 
such independent accountant was engaged. The 
registrant shall also furnish the Commission with a 
separate letter stating whether in the eighteen 
months preceding such engagement there were any 
disagreements with the former principal accountant 
on any matter of accounting principles or practices, 
financial statement disclosure, or auditing 
procedure which disagreements if not resolved to 
the satisfaction of the former accountant would 
have caused him to make reference in connection 
with his opinion to the subject matter of the 
disagreement. The registrant shall also request the 
former principal accountant to furnish the registrant 
with a letter addressed to the Commission stating 
whether he agrees with the statements contained in 
the letter of the registrant and. if not, stating the 
respects in which he does not agree: and the 
registrant shall furnish such letter to the 
Commission together with Its own. 
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disclosure if a new principal accountant 
has been engaged. Item 4 requires 
disclosure if a principal accountant or 
the auditor of a significant subsidiary 
(on whom the principal accountant 
expressed reliance in its report) has 
been engaged, or resigned, declined to 
stand for re-election or has been 
dismissed. Sub-Item 77K requires 
disclosure of disagreements occurring 
during the last eighteen months, while 
Item 4 requires disclosure of 
disagreements occurring during the last 
two years and any subsequent interim 
period. Item 4 requires a description of 
any adverse opinion, disclaimer of 
opinion, or qualification as to 
uncertainty* audit scope or accounting 
principles occurring within the past two 
years; Sub-Item 77K currently has no 
such requirement. Finally, Item 4 
requires a statement, not required in 
Sub-Item 77K, concerning whether the 
decision to change accountants was 
recommended or approved by the audit, 
or similar, committee of the board of 
directors or by the board itself. 

The Commission requests specific 
comments on whether Form N-SAR 
should be amended to incorporate the 
disclosure requirements presently found 
in Item 4 of Form 8-K. Form N-SAR 
could be amended to reflect the current 
disclosure requirements of Item 4. 
amended to incorporate the disclosure 
requirements of the proposed 
amendments to Item 4, or left 
unchanged. Therefore, the Commission 
is requesting comments specifically on 
these alternatives. 

V. Revision of Item 304, Regulation S-K 

The Commission is also proposing to 
modify Item 304 of Regulation S-K to 
include the substance of Item 4, Form 8- 
K. and to modify Form 8-K to refer to 
Item 304(a) and the related instructions 
to that Item. 

Item 304(a) currently states: 

If a change in accountants has taken place 
within 24 months prior to. or In any period 
subsequent to. the date of the most recent 
financial statements, the information called 
for by Item 4 of Form 8-K (§ 249.306 of this 
chapter) or. with respect to registered 
investment companies, Items 77K or 102J of 
Form N-SAR ($ 274.101 of this chapter) shall 
be disclosed. 

Item 304 information is required by 
Forms S-l, S-2, S-4, S-ll and S-18 20 
under the Securities Act of 1933 and 
Forms 10 and 10-K and Schedule 14A 21 


f ® 17 CFR 219.11. 239.12. 239.25. 239.1a and .28 
respectively. 

81 17 CFR 24am 249.310. and 240.14<»-101 

respectively. 


under the Exhunge Act. A registrant 
currently determining the filing 
requirements must therefore review not 
only Regulation S-K, but also either 
Form 8-K or Form N-SAR. 

Regulation S-K is the central 
repository for common disclosure 
requirements. Placing the substantive 
disclosure requirements in this 
regulation will save registrants filing 
these forms the time (and any related 
cost) of reviewing Form 8-K or Form N- 
SAR to determine whether disclosure 
must be made and. if so, the nature of 
that disclosure. Item 4 of Form 8-K 
would be amended to cross-refer to Item 
304(a). 

Form N-SAR does not, as a practice, 
make direct reference to Regulation S-K. 
therefore Sub-Item 77K of Form N-SAR 
would not refer to Item 304 of Regulation 
S-K. Further, in order to maintain 
parallel disclosure between Sub-Item 
77K and Item 4 of Form‘8~K. the 
Commission proposes that Sub-Item 77K 
refer directly to Item 4 rather than have 
both Forms refer independently to Item 
304(a) of Regulation S-K. 

This revision is intended to be only a 
change in the location of the substantive 
disclosure requirements for changes in 
accountants, and not affect the use of 
Forms 8-K and N-SAR as the most 
common forms for reporting changes in 
accountants. 

The Commission is also proposing to 
amend Item 9{d) of Schedule 14A to 
extend the time frame for disclosure 
concerning a change in accountants to 
that found in Item 304(a). The 
Commission requests specific comment 
on the appropriateness of this extension. 

VI. Costs/Benefits of the Proposed 
Action 

Because the additional instruction to 
clarify the term “disagreements” as used 
in the disclosure requirements of current 
Item 4 is a codification of existing 
Commission and staff interpretations, 
this proposal should not impose new 
costs or obligations on registrants. The 
costs related to the disclosure of 
whether the former accountant resigned, 
declined to stand for re-election, or was 
dismissed; whether the audit committee 
or board of directors discussed the 
disagreement with the former 
accountant; and whether the registrant 
authorized the former accountant to 
discuss the disagreement with the new 
accountant, and any limitations on such 
discussions, should be negligible. This 
informatioa should be readily available 
to the registrant and result in brief 
factual statements. 

The proposal to require disclosure of 
opinion shopping situations would 
require the presentation of new 


information. The cost of obtaining this 
information, however, should be 
reduced due to: (1) The availability of 
SAS 50 reports furnished by the new 
accountant prior to its engagement on 
the issues that are to be disclosed and 
(2) the existing requirement for the 
registrant to request a letter addressed 
to the Commission from the former 
accountant. There is no requirement in 
the proposals for a new evaluation of 
these issues by the new, former, or other 
consulted accountants. There would be 
only a description of previous positions 
expressed by the new and former 
accountant to the registrant and 
disclosure of the names of other 
accountants consulted and a genera! 
indication of the extent, if any. the 
views expressed by these other 
accountants materially differed from 
those of the new accountant. The 
benefits of this disclosure include 
exposing situations where opinion 
shopping may have occurred and 
providing information to shareholders 
and investors on various views 
regarding the accounting, auditing or 
financial disclosure issues that are or 
may become material to the registrant’s 
financial statements. 

For investment companies, the 
proposal to conform Sub-Item 77K to 
Item 4 would, if adopted, result in new 
disclosure requirements in addition to 
those related to the proposed 
disclosures concerning opinion shopping 
and “disagreements.” Because Form N- 
SAR is filed semi-annually (rather than 
within fifteen days after a triggering 
event as for Form 8-K) and most of the 
information requested will be historical 
and readily available from the 
registrant’s records, these new 
disclosures are not expected to impose a 
significant cost on investment 
companies. 

Extending the time frame in Item 9(d) 
of Schedule 14A to parallel the time 
frame of Item 304(a) of Schedule 14A 
will not impose a significant cost on 
registrants because this information, 
except in rare cases, will simply 
consolidate information that has been 
previously disclosed. 

The Commission requests specific 
comment on its assessment of (he costs 
and benefits associated with these 
proposals, including any specific 
estimates of any costs and benefits 
perceived by commentators. 

VII. Request for Comments 

Any interested person wishing to 
submit written comments on the 
proposals, or the costs and benefits of 
the proposals, or to suggest additional 
changes, or to submit comments on 
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other matters that might have an impact 
on the proposals, is requested to do so. 

The Commission also requests 
comment on whether the proposed 
revisions, if adopted, would have an 
adverse effect on competition or would 
impose a burden on competition that is 
neither necessary nor appropriate in 
furthering the purposes of the Exchange 
Act. Comments on this inquiry will be 
considered by the Commission in 
complying with its responsibilites under 
section 23(a)(2) of the Exchange Act. 

VIII. Summary of Initial Regulatory 
Flexibility Analysis 

The Commission has prepared an 
Initial Regulatory Flexibility Analysis in 
accordance with 5 U.S.C. 603 regarding 
the proposed amendments. The Analysis 
notes that the objectives of the proposed 
amendments are to clarify the meaning 
of the term “disagreements’* as currently 
used in Item 4 of Form 8-K and Sub-Item 
77K of Form N-SAR, and to provide 
more complete public disclosure related 
to both those disagreements and 
potential opinion shopping situations. 
The Analysis indicates that no 
additional burden should be imposed on 
registrants due to the clarification of the 
term “disagreements,** as this 
clarification is consistent with existing 
Commission and staff interpretations. 
Further, disclosures concerning whether 
the former accountant resigned, declined 
to stand for re-election or was 
dismissed, whether the board of 
directors discussed the disagreement 
with the former auditor, and any 
limitations imposed on discussions 
between the new and former 
accountants, should be negligible due to 
the ready availability of this 
information. The analysis also notes 
that to the extent the proposal 
concerning disclosure of potential 
opinion shopping situations imposes a 
burden on small entities to maintain 
records of prior consultations with 
accounting firms and to report the views 
expressed by any such firm 
subsequently engaged by the registrant 
and the general trend of views from the 
firms that are not engaged, that burden 
should be reduced by accounting Firms 
providing reports conforming to SAS 50 
to SEC registrants. Finally, additional 
costs to investment companies due to 
conforming Sub-Item 77K to Item 4 
should be small due to the timing for 
filing Sub-Item 77K of Form N-SAR and 
the nature of the information to be 
disclosed. 

Other appropriate cost-benefit 
information reflected in the section of 
this release titled “Costs/Benefits of the 
Proposed Action*’ are also reflected in 
the Analysis. 


A copy of the Initial Regulatory 
Flexibility Analysis may be obtained by 
contacting Robert E. Bums, Mail Stop 4- 
8. Securities and Exchange Commission, 
450 Fifth Street, NW.. Washington, DC 
20549. 

List of Subjects in 17 CFR Parts 229, 240, 
249 and 274 

Investment companies. Reporting and 
recordkeeping requirements; Securities. 

IX. Text of Proposed Amendments 

It is proposed to amend Chapter n. 
Title 17 of the Code of Federal 
Regulations as follows: 

PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER THE SECURITIES ACT OF 1933 
AND SECURITIES EXCHANGE ACT OF 
1934 AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975— 
REGULATION S-K 

1. The authority citation for Part 229 
continues to read, in part, as follows: 

Authority: Secs. 6, 7. 8,10,19(a). 46 Slat. 78, 
79. 81. 85; secs. 12,13,14.15(d). 23(a). 46 Stat 
892. 894. 901; secs. 205.209,48 Stat. 906, 908; 
sec. 203(a). 49 Stat 704; secs. 1,3. 8.49 Stat. 
1375,1377,1379; sec. 301, 54 Stat 857; secs. 8, 
202. 68 Stat. 685. 686; secs. 3, 4.5.6. 78 Stat. 
565-568, 569, 570-574; sec. 1. 79 stat 1051; 
secs. 1, 2, 3, 82 Stat 454. 455; secs. 1. 2. 3-5. 
28(c). 84 Stat 1435,1497; sec. 105(b). 88 Stat 
1503; secs. 8. 9.10.11.18, 89 Stat. 117.118, 

119.155’ 15 U.S.C. 77f, 77g. 77h, 77). 77s(a). 

781. 78m, 7ttn. 78o(d). 78w(a). 

2. By revising $ 229.304 to read as 
follows: 

§229.304 (Item 304) Changes in and 
disagreements with accountants on 
accounting and financial disclosure. 

(a)(1) if during the registrant's two 
most recent fiscal years or any 
subsequent interim period, an 
independent accountant who was 
previously engaged as the principal 
accountant to audit the registrant’s 
financial statements, or an independent 
accountant on whom the principal 
accountant expressed reliance in its 
report regarding a significant subsidiary, 
has resigned (or indicated it has 
declined to stand for re-election after 
the completion of the current audit) or 
was dismissed, then provide the 
following information: 

(i) State whether the former 
accountant resigned, declined to stand 
for re-election or was dismissed and the 
date thereof. 

(ii) State whether the principal 
accountant’s report on the financial 
statements for any of the past two years 
contained an adverse opinion or a 
disclaimer of opinion or was qualified as 
to uncertainty, audit scope, or 
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accounting principles: also describe the 
nature of each such adverse opinion, 
disclaimer of opinion, or qualification. 

(iii) State whether the decision to 
change accountants was recommended 
or approved by: 

(A) Any audit or similar committee of 
the board of directors, if the issuer has 
such a committee; or 

(B) The board of directors, if the issuer 
has no such committee. 

(iv) State whether during the 
registrant’s two most recent fiscal years 
and any subsequent interim period 
preceding such resignation, declination 
or dismissal there were any 
disagreements with the former 
accountant on any matter of accounting 
principles or practices, financial 
statement disclosure, or auditing scope 
or procedure, which disagreement(s) if 
not resolved to the satisfaction of the 
former accountant would have caused it 
to make reference in connection with its 
report to the subject matter of the 
disagreements). Also, (A) describe each 
such disagreement; (B) state whether 
any audit or similar committee of the 
board of directors, or the board of 
directors, discussed the subject matter 
of such disagreement with the former 
accountant; and (C) state whether the 
registrant has authorized the former 
accountant to respond fully to the 
inquiries of the successor accountant 
concerning the subject matter of such 
disagreement and, if not, describe the 
nature of any limitation thereon and the 
reason therefor. The disagreements 
required to be reported in response to 
this Item include both those resolved to 
the former accountant s satisfaction and 
those not resolved to the former 
accountant's satisfaction. Disagreements 
contemplated by this Item are those that 
occur at the decision-making level; i.e.. 
between personnel of the registrant 
responsible for presentation of its 
financial statements and personnel of 
the accounting firm responsible for 
rendering its report. 

(2) If during the registrant’s two most 
recent fiscal years or any subsequent 
interim, period, a new independent 
accountant has been engaged as either 
the principal accountant to audit the 
registrant's financial statements or as an 
independent accountant on whom the 
principal accountant has expressed or is 
expected to express reliance in its report 
regarding a significant subsidiary, then 
the registrant shall identify the newly 
engaged accountant and indicate the 
date of such accountant’s engagement. 

In addition, if the registrant (or someone 
on its behalf) consulted the newly 
engaged accountant during the 
registrant’s two most recent fiscal years. 
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or in any subsequent interim period 
prior to engaging that accountant, on 
any issue material to or expected to be 
material in the future to the registrant's 
financial statements, the registrant shall: 

(i) So state and identify the issues that 
were the subject of those consultations; 

(ii) Briefly describe the views of the 
newly engaged accountant on such 
issues as expressed to the registrant 
either orally or in writing, and if written 
views have been received by the 
registrant file them as an exhibit to the 
report or registration statement 
requiring compliance with this Item 
304(a); 

(iii) State whether it has consulted 
accountants other than the new or 
former accountant during this time 
period on any of the same or 
substantially the same issues, and if so, 
state the names of the other accountants 
contacted on each issue and indicate 
generally the extent the views of such 
other accountants materially differed 
from the views of the new accountant; 

(iv) State whether the former 
accountant was consulted by the 
registrant regarding any such issues, and 
if so, provide a summary of the former 
accountant's views; and 

(v) Permit the newly engaged 
accountant to review the disclosure 
required by this Item 304(a) before it is 
filed with the Commission and provide 
the new accountant the opportunity to 
furnish the registrant with a letter 
addressed to the Commission containing 
any new information, clarification of the 
registrant’s expression of its views, or 
the respects in which it does not agree 
with the statements made by the 
registrant in response to Item 304(a). 

The registrant shall file any such letter 
as an exhibit to the report or registration 
statement containing the disclosure 
required by this Item. 

(3) The registrant shall request the 
former accountant to furnish the 
registrant with a letter addressed to the 
Commission stating whether it agrees 
with the statements made by the 
registrant in response to this Item 304(a) 
and, if not, stating the respects in which 
it does not agree. The registrant shall 
file the former accountant's letter as an 
exhibit to the report or registration 
statement containing this disclosure. If 
the former accountant's letter is 
unavailable at the time of filing, it shall 
be filed by amendment within thirty 
days thereafter. 

(b) If, (1) in connection with a change 
in accountants subject to paragraph (a) 
of this Item 304, there was any 
disagreement of the type described in 
paragraph (a)(l)(iv) or other kinds of 
events as described in the instructions 
following this Item 304; (2) during the 


fiscal year in which the change in 
accountants took place or during the 
subsequent fiscal year, there have been 
any transactions or events similar to 
those which involved such disagreement 
or kind of events described in the 
instruction; and (3) such transactions or 
events were material and were 
accounted for or disclosed in a manner 
different from that which the former 
accountants apparently would have 
concluded was required, state the 
existence and nature of the 
disagreement and also state the effect 
on the financial statements if the 
method had been followed which the 
former accountants apparently would 
have concluded was required. These 
disclosures need not be made if the 
method asserted by the former 
accountants ceases to be generally 
accepted because of authoritative 
standards or interpretations 
subsequently issued. 

Instructions to Item 304 

1. The disclosure called for by paragraph 

(a) of this section need not be provided if it 
has been previously reported (as that term is 
defined in Rule 12b-2 under the Exchange 
Act (§ 240.12b-2 of this chapter); the 
disclosure called for by paragraph (a) must 
be provided, however, notwithstanding prior 
disclosure, if required pursuant to Item 9 of 
Schedule 14A (§ 240.14a-101 of this chapter). 
The disclosure called for by paragraph (b) of 
this section must be furnished, where 
required, notwithstanding any prior 
disclosure about accountant changes or 
disagreements. 

2. When disclosure is required by 
paragraph (a) of this section in an annual 
report to security holders pursuant to Rule 
14a-3 (8 240.14a-3 of this chapter) or Rule 
14c-3 (8 240.14c-3 of this chapter), or in a 
proxy or information statement filed pursuant 
to the requirements of Schedules 14A or 14C 
(8 240.14a-101 and 8 240.14c-101 of this 
chapter), in lieu of a letter pursuant to 
paragraph (a)(2)(v) or (a)(3), the registrant, 
prior to filing such materials with or 
furnishing such materials to the Commission, 
shall furnish the disclosure required by 
paragraph (a) of this section to any former 
accountant engaged by the registrant during 
the period set forth in paragraph (a) of this 
section and to the newly engaged accountant. 
If any such accountant believes that the 
statements made in response to paragraph (a) 
of this section are incorrect or incomplete, it 
may present its views in a brief statement, 
ordinarily expected not to exceed 200 words, 
to be included in the annual report or proxy 
or information statement. This statement 
shall be submitted to the registrant within ten 
business days of the date the accountant 
receives the registrant’s disclosure. Further, 
unless the written views of the newly 
engaged accountant required to be filed as an 
exhibit by paragraph (a)(2)(H) of this Item 304 
have been previously filed with the 
Commission the registrant shall file a Form 8- 
K concurrently with the annual report or 
proxy or information statement for the 


purpose of filing the written views as exhibits 
thereto. Such a Form 8-K may consist of the 
cover page and the written views. 

3. The information required by Item 304(a) 
need not be provided for a company being 
acquired by the registrant that is not subject 
to the filing requirements of either section 
13(a) or 15(d) of the Exchange Act. or, 
because of section 12(i) of the Exchange Act, 
has not furnished an annual report to security 
holders pursuant to Rule 14a-3 or Rule 14c-3 
for its latest fiscal year. 

4. The term ‘disagreements’ as used in this 
Item shall be interpreted broadly, to include 
any difference of opinion concerning any 
matter of accounting principles or practices, 
financial statement disclosure, or auditing 
scope or procedure (which if not resolved to 
the satisfaction of the former accountant 
would have caused it to make reference in 
connection with its report to the subject 
matter of the disagreement). It is not 
necessary for there to be an argument to have 
a disagreement, merely a difference of 
opinion. In addition to disclosing such 
disagreements, or differences of opinion, on 
these accounting, auditing or financial 
disclosure issues, the following kinds of 
events should be disclosed as disagreements: 

(a) The accountant advising the registrant 
that the internal controls necessary for the 
registrant to develop reliable financial 
statements do not exist; 

(b) The accountant advising the registrant 
that the accountant has discovered 
information that has led it to no longer be 
able to rely on management representations, 
or that has made it unwilling to be associated 
with the financial statements prepared by 
management; 

(c) The accountant advising the registrant 
of the need to significantly expand the scope 
of its audit, or that the accountant has 
discovered information that if further 
investigated may cause it to be unwilling to 
rely on management representations or be 
associated with the registrant’s Financial 
statements, but due to the accountant’s 
resignation (due to audit scope limitations or 
otherwise) or dismissal, or for any other 
reason, the accountant has not so expanded 
the scope of its audit or conducted such 
further investigation; or 

(d) The accountant advising the registrant 
that the accountant has discovered 
information relating to any audit conducted 
within the time period covered by Item 
304(a)(2) (whether or not that audit has been 
completed) that may impact the fairness or 
reliability of either that audit report or the 
underlying financial statements. 

5. In determining whether any 
disagreement has occurred, and for the kinds 
of events exemplified in Instruction 4. an oral 
communication from the engagement partner 
or another person responsible for rendering 
the accounting firm’s opinion (or their 
designee) will generally suffice as a 
statement of a disagreement at the 
“decisionmaking level” within the accounting 
firm and require disclosure under this Item. 
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PART 240— GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

3. The authority citation for Part 240 
continues to read, in part as follows: 

Authority: Sec. 23. 46 Stat. 901, as 
amended, 15 U.S.C. 78w. * * * 

4. By amending Item 9(d) of Schedule 
14A (§ 240.14a-101) of this chapter to 
read as follows: 

§ 240.143-101 Schedule 14A. Information 
required In proxy statement. 

* * « * • 

Item 9. * * * 

(d) If during the registrant’s two most 
recent fiscal years or any subsequent interim 
period: 

(i) an independent accountant who was 
previously engaged as the principal 
accountant to audit the registrant s financial 
statements, or an independent accountant on 
whom the principal accountant expressed 
reliance in its report regarding a significant 
subsidiary, has resigned (or indicated it has 
declined to stand for re-election after the 
completion of the current audit) or was 
dismissed, or 

(ii) A new independent accountant has 
been engaged as either the principal 
accountant to audit the registrant's financial 
statements or as an independent accountant 
on whom the principal accountant has 
expressed or is expected to express reliance 
in its report regarding a significant 
subsidiary, then, notwithstanding any 
previous disclosure, provide the information 
required by Item 304(a) of Regulation S-K 

(§ 229.304 of this chapter). 
***** 

PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 

5. The authority citation for Part 249 
continues to read in part as follows: 

Authority: The Securities Exchange Act of 
1934.15 U.S.C. 78a. et seq.. unless otherwise 
noted. 

§249.308 [Amended] 

6. By amending Item 4 of Form 8-K 
(§ 249.308 of this chapter) to read as 
follows: 

Note.—Form 8-K does not appear in the 
Code of Federal Regulations. 

Form 8-K 

Item 4. Changes in Registrant's Certifying 
Accountant 

(a) If an independent accountant who was 
previously engaged as the principal 
accountant to audit the registrant s financial 
statements, or an independent accountant 
upon whom the principal accountant 
expressed reliance in its report regarding a 
significant subsidiary, resigns (or indicates it 
declines to stand for re-election after the 
completion of the current audit) or is 
dismissed, then provide the information 
required by Item 304(a)(1), including 
compliance with Item 304(a)(3), of Regulation 


S-K, § 229.304 (a)(1) and (a)(3) of this chapter, 
and the related instructions to Item 304. 

(b) If a new independent accountant has 
been engaged as either the principal 
accountant to audit the registrant’s financial 
statements or as an independent accountant 
on whom the principal accountant has 
expressed, or is expected to express, reKance 
in its report regarding a significant 
subsidiary, then provide the information 
required by Item 304(a)(2), including 
compliance with Item 304(a)(3), of Regulation 
S-K, § 229.304 (a)(2) and (aX3) of this chapter. 

Instruction 

The resignation or dismissal of an 
independent accountant, or its declination to 
stand for re-election, is a reportable event 
separate from the engagement of a new 
independent accountant. On some occasions 
two reports on Form 8-K will be required for 
a single change in accountants, the first on 
the resignation (or declination to stand for re- 
election) or dismissal of the former 
accountant and the second when the new 
accountant is engaged. Information required 
in the second Form 8-K in such situations 
need not be provided to the extent it has 
been previously reported in the first such 
Form 8-K. 

PART 274—FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 1940 

7. The authority citation for Part 274 
continues to read in part a9 follows: 

Authority: The Investment Company Act of 
1940.15 U.S.C. 80a -1 et seq. 

§274.101 [Amended) 

8. By amending sub-item 77K of Form 
N-SAR (§ 274.101 of this Chapter) to 
read us follows: 

Note.—Form N-SAR does not appear in the 
Code of Federal Regulations. 

Form N-SAR 
* * • • ♦ 

Sub-Item 77K 

Changes in registrant’s certifying 
accountant Provide the information called for 
by Item 4 of Form 8-K under the Securities 
Exchange Act of 1934 |17 CFR 249.308). 

Unless specified otherwise by Item 4, or 
related to and necessary for a complete 
understanding of information not previously 
disclosed, the information should relate to 
events occurring during the reporting period 
Notwithstanding requirements in Item 4 of 
Form 8-K to file more frequently, registrants 
need only file semi-annually in accordance 
with the requirements of this Form. 

* *• * • # 

By the Commission. 

Jonathan G. Katz. 

Secretary. 

June 18.1967. 

|FR Doc. 87-14439 Filed 6-25-87; 8:45 amj 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 3,381 and 388 

(Docket No. RM87-21-0001 

Revision of Freedom of Information 
Act Rules 

AGENCY: Federal Energy Regulatory 
Commission. 

action: Notice of proposed rulemaking. 


summary: The Federal Energy 
Regulatory Commission (Commission) 
proposes to amend its genera) 
regulations governing public information 
and requests for information made 
pursuant to the Freedom of Information 
Act. The proposal consolidates 
regulations which are currently provided 
in § 3.8 and Part 388 of the 
Commissions regulations.The proposal 
also incorporates changes recently 
mandated by Congress in the Freedom 
of Information Reform Act of 1986. 

date: Written comments must be 
received on or before July 27,1987. An 
original and fourteen copies should be 
filed. 

address: All filings should refer to 
Docket No. RM87-21-000 and should be 
addressed to: Office of the Secretary. 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NR, 
Washington. 20426. 

FOR FURTHER INFORMATION CONTACT: 

Julia Lake White. Federal Energy 
Regulatory Commission. 825 North 
Capitol Street, NE.. Washington, 20426 
(202) 357-8530. 

SUPPLEMENTARY INFORMATION: 

Notice of Proposed Rulemaking 

/. Introduction 

The Federal Energy Regulatory 
Commission (Comnmission) proposes to 
amend its general regulations governing 
public information and requests for 
information made pursuant to the 
Freedom of Information Act. 1 The 
proposal consolidates regulations which 
are currently provided in § 3.8 and Part 
388 of the Commission’s regulations. The 
proposal also incorporates changes 
recently mandated by Congress in the 
Freedom of Information Reform Act of 
1986. 


1 5 U.S.C. section 552 (1962) as amended by the 
Freedom of Information Reform Act of 1968. Pub. L. 
99-570 sections 1801 through 1804.100 Stat. 3207. 
3207-48 (1988) 
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//. Background and Discussion 
A. Need for the Rule 

Currently. Commission regulations 
relating to public information and 
Freedom of Information Ai 'FOIA) 
requests are covered in two separate 
parts. 2 Section 3.8 of the Commission’s 
regulations 3 provides procedures for 
obtaining: (1) Public information from 
the Commission’s Public Reference 
Room. (2) stenographic reports of 
Commission hearings, (3) the 
Commission’s opinions, decisions, 
orders and rulemakings, (4) the 
Commission’s list of formal documents, 
(5) the Commission’s annual report to 
Congress. (6) the Commission’s reports, 
decisions, maps, statistics and other 
information on the electric power and 
natural gas industries, and (7) the 
Commission’s news releases. Section 3.8 
also provides procedures for obtaining 
informal advice from Commission staff 
as well as procedures for press, 
television, radio and photographic 
coverage of Commission proceedings. 
Additionally. § 3.8 provides the fees for 
FOIA requests. 

Part 388 of the Commission’s 
regulations 4 implements FOIA 
regulations and is titled Public 
Information and Requests. Part 388 was 
established in Order No. 225 5 when, 
among other things, the Commission 
redesignated without substantive 
change its public information 
regulations from 18 CFR Part 1 to Part 
388. Part 388 prescribes the rules 
governing: (1) Public notice of 
Commission proceedings, (2) public 
notice and publication of Commission 
decisions, rules, statements of policy, 
organization, and operations, (3) 
Commission public records available for 
inspection and copying, and (4) an index 
of Commission actions available for 
inspection. Part 388 also provides 
timetables and appeal procedures in the 
event public records are withheld. Part 
388 also describes procedures to be 
followed when Commission staff is 
served with a subpoena duces tecum 6 


* See 10 CFR 3.8 and Part 388 (1986). 

• 18 CFR Part 3.8 (1988). 

4 18 CFR Part 3.8(1988). 

* Revision of Rules of Practice and Procedure l*j 

Expedite Trial-Tvpe Hearings. 47 FR 19014 (M*y 3. 

1982): 47 FR 23440 (May 28.1982): 48 FR 786 (January 
7,1983); FERC Stats. 8 Regs. (Regulations Preambles 

1982-1985) 30358 (April 26. 1962). 

• A process by which the court, at the request of a 

party, commands a witness, in this case the 
Commission, who has in its possession or control 

some document or paper that is pertinent to the 
issues of a pending controversy, to produce it at the 
trial. See Black s Law Dictionary (rev. 5th ed. 1979). 


and procedures for requesting 
information from the Commission. 
Finally, Part 388 provides procedures for 
requests for confidential treatment of 
documents submitted to the 
Commission. 

The Commission believes this 
represents needless duplication of 
Commission regulations. Also, the 
regulations as they are currently 
codified are unnecessarily complex and 
difficult to follow. While § 3.8 does 
cross-reference Part 388, it is not really 
clear in either section of the 
Commission’s regulations whether one 
or both sections must be used in order to 
make an informed request for public 
records or other information from the 
Commission. 

Additionally, Congress recently 
mandated several changes to FOIA 
regulations in the Freedom of 
Information Reform Act of 1986 (Reform 
Act). 7 Specifically, Congress broadened 
the law enforcement exemption of FOIA 
to include not only investigation 
records, but also other records or 
information compiled for enforcement 
purposes. The Reform Act also amends 
one of the FOIA exemptions, 8 to provide 
that law enforcement agencies under 
certain narrowly defined circumstances, 
will not be required to acknowledge in 
response to a FOIA request the 
existence of records concerning ongoing 
and undisclosed enforcement 
proceedings. 

The Reform Act also requires Federal 
agencies to promulgate regulations 
specifying a schedule of fees applicable 
to processing FOIA requests as well as 
regulations establishing procedures and 
guidelines for determining when these 
fees should be waived or reduced. In 
order to establish a uniform schedule of 
fees and fee reduction or waiver 
guidelines for ail Federal agencies 
handling FOIA requests, the Reform Act 
mandates that these agencies' fee 
schedules and fee reduction or waiver 
regulations must conform to guidelines 
established by the Office of 
Management and Budget (OMB) and the 
Department of Justice. On March 27, 

1987, OMB issued its uniform FOIA fee 
schedule and guidelines. 9 Specifically, 
OMB’s guidelines identified four 
categories of requests—commercial use 
request, educational institution request, 
noncommercial scientific institution 
request and news media request. Under 
OMB’s guidelines, fees for FOIA 
requests will vary depending on the 


1 See note 1. 

•5 U.S.C. section 552(b)(7) (1982). 

•The Freedom of Information Reform Act of 1986; 
Uniform Freedom of Information Act. Fee Schedules 
and Guidelines, 52 FR 10012 (Mar. 27.1967). 


category of the requester. The 
Commission is now proposing to 
incorporate into its regulations OMB’s 
fee guidelines as well as the expanded 
FOIA exemption for law enforcement 
agencies. 

B. Commission Proposal 

In this Notice of Proposed Rulemaking 
(NOPR). the Commission proposes to 
consolidate current Commission 
regulations 10 on public information and 
requests for information made pursuant 
to FOIA into Part 388 of the 
Commission’s regulations . 11 The 
proposed Part 388 will contain 
information concerning notice of 
Commission proceedings and notice and 
publication of Commission decisions, 
rules, statements of policy, organization 
and operations. Proposed Part 388 will 
also provide information concerning 
informal advice from Commission staff 
as well as explain procedures for press, 
television, radio, and photographic 
coverage of Commission proceedings. 

Proposed Part 388 classifies 
Commission information into two 
categories—Commission records 
available in the Public Reference Room 
and Commission records not available 
through the Public Reference Room— 
and describes procedures for obtaining 
each of these types of Commission 
records. Also, the Commission proposes 
to include in Part 388 appeal procedures 
for both denial of requests for 
Commission records not publicly 
available or not available through the 
Public Reference Room, and denial of 
requests for fee waiver or reduction. The 
Commission also proposes to include in 
Part 388 procedures for requests for 
confidential treatment of documents 
submitted to the Commission. The 
Commission would also revise § 381.301 
of its regulations on requests for 
interpretations by the Office of Chief 
Accountant so that it references Part 388 
rather than § 3.8. These changes, 
generally, do not represent substantive 
changes. 

The Commission does propose certain 
changes to existing regulations. In 
particular, the procedures that 
Commission employees and former 
employees must follow upon receipt of a 
subpoena would be modified. Under the 
proposed procedures, any employee or 
former employee served with a 
subpoena for nonpublic records of the 
Commission will immediately advise the 
General Counsel of the service. 
Additionally the party causing a 
subpoena to be issued shall furnish the 


*°5ee 10 CFR 3.8 and Pari 388 (1986) 
" 18 CFR Part 388(1986). 
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General Counsel with a statement 
describing the party's interest in the 
case or matter, the relevance of the 
material required in the subpoena and a 
discussion of whether the material can 
reasonably be obtained from other 
sources. The proposed procedures 
provide further that Commission records 
or information which is not part of the 
public record will be provided only upon 
authorization by the Commission. The 
proposed procedures also list the factors 
that the Commission will take into 
account in considering and acting upon 
subpoenas. Similar rules have been 
adopted by other Federal agencies 
including the Department of Justice 12 
and the Federal Trade Commission. 13 
The Commission notes that courts have 
recognized Federal agencies have a 
legitimate interest in regulating access 
to government information contained in 
their files or obtained by their 
employees in the course of their official 
duties. 14 

Similarly, the appeal procedures have 
been modified. The proposed procedures 
will apply to not only denial of requests 
for Commission records not publicly 
available or not available through the 
Public Reference Room, but also denial 
of requests for fee waiver or reduction. 
Under the proposed procedures, a 
requester must appeal the denial 
determination within 45 days of the 
determination. The proposed procedures 
indicate that the appeal determination 
will be made within 20 working days 
with an extension of 10 working days 
available for unusual circumstances. 

Additionally, the Commission is 
proposing to incorporate in its 
regulations changes mandated by 
Congress in the Freedom of Information 
Reform Act of 1986. Congress broadened 
the law enforcement exemption of FOIA 
to include not only investigatory 
records, but also other records or 
information complied for enforcement 
purposes. 

Congress also mandated in the 
Reform Act that the fees which Federal 
agencies charge under FOIA must 
conform to a uniform fee schedule and 
guidelines prepared by the Office of 
Management and Budget (OMB). The 
Commission’s proposal incorporates 
these fee guidelines. Additionally, in 
response to OMB’s guidelines, the 
proposal expands the Commission’s 
current regulations for FOIA fees to 
include provisions for charging interest 


131 See 23 CFR 16.21 through 16.29 (1966). 

19 Set} 16 CFR 4.11 (1986). 

' 4 See United Stales v Allen. 554 F.2d 398. 4<I6 
(10th Cir. 1977). cert, denied. 434 U.S. 836 (1977); 
United States v. Marino. 65H F.2d 1120,1125 {6th Cir. 
1981). 


on unpaid bills, charging fees for 
unsuccessful searches, requiring 
advance payment, and using the 
authorities of the Debt Collection Act of 
1982 15 to encourage payment of 
outstanding unpaid FOIA invoices. 

The Commission is proposing to 
charge 15 cents per page for duplication 
of Commission records for FOIA 
requests. The Commission is also 
proposing to charge the Commission 
staff s hourly pay rate plus 16 percent 
for benefits for time spent for document 
search and review as well as for time 
spent for document duplication. These 
proposed fees comply with OMB’s fee 
guidelines. 

Additionally, Congress mandated in 
the Reform Act new criteria for waiving 
or reducing FOIA fees *‘if disclosure of 
the information is in the public interest 
because it is likely to contribute 
significantly to public understanding of 
the operations or activities of the 
government and is not primarily in the 
commercial interest of the requester.*’ 13 
The Commission is proposing to 
incorporate into its regulations the six 
guidelines for determining when fees 
should be waived or reduced recently 
promulgated by the Department of 
Justice. 

IV. Regulatory Flexibility Act 

The Regulatory Flexibility Act 
(RFA) 17 requires Federal agencies to 
consider whether a rule, if promulgated, 
will have a "significant impact on a 
substantial number of small entities.” 18 
Since approximately 90% of the requests 
affected by these amendments will 
amount to less than $5, the amendments 
are unlikely to create significant impact 
on entities no matter how small. 
Moreover, requesters will still be able to 
inspect rather than purchase 
Commission records if they so choose. 
Since the changes proposed in this rule 
are not substantive, or are made in 
response to a Congressional mandate in 
the Reform Act as promulgated by OMB 
guidelines, the Commission believes that 
any "significant economic impact" has 
already been determined during 
Congressional deliberations and again 
during OMB’s notice and comment 
procedures pursuant to APA. 
Accordingly, the Commission finds 
under section 605(b) of the RFA that this 
rule, when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities. 


»*&?<? 31 U.S.C. 3711. 3716 through 3719(1982). 
•*5 U.S.C. 552(a)(4)(A)(iii) (1982). as amended by 
Pub. L No. 99-570. Oct. 27.1988. 

17 5 U.S.C. 601 through 612 (1982). 

'*/.</, 605(b) (1982). 


V. Public Comment Procedure 

The Commission invites interested 
persons to submit written data, views, 
and other information concerning 
matters set out in this Notice. All 
comments should be submitted to the 
Secretary. Federal Energy Regulatory 
Commission. 825 North Capitol Street, 
NE., Washington, DC 20426, and should 
refer to Docket No. RM87-21-000. An 
original and 14 copies must be filed. 
Copies must be received by the 
Commission no later than July 27.1987. 

All comments will be placed in the 
Commission's public file and will be 
available for public inspection during 
regular business hours in the 
Commission^ Public Reference Room, 
Room 1000, 825 North Capitol Street, 

NE., Washington, DC 20426. 

List of Subjects 
18 CFR Part 3 

Freedom of information, Organization 
and functions (Government agencies). 

18 CFR Part 381 

Natural gas, Reporting and 
recordkeeping requirements. 

18 CFR Part 388 

Freedom of information. 

In consideration of the foregoing, the 
Commission proposes to amend Parts 3, 
381 and 388, Title 18, Code of Federal 
Regulations, as set forth below. 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary. 

PART 3—ORGANIZATION; 
OPERATION; INFORMATION AND 
REQUESTS 

1. The authority citation for Part 3 is 
revised to read as follows: 

Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352 (1982): 
Executive Order 12,009, 3 CFR 1978 Comp., p. 
142 (1978); Administrative Procedure Act. 5 
U.S.C. 551-57 (1982); Natural Gas Act. 15 
U.S.C. 717-717z (1982); Federal Power Act. 18 
U.S.C. 791-828c (1982); Natural Gas Policy 
Act, 15 U.S.C. 3301-3432 (1982); Public Utility 
Regulatory Policies Act. 16 U.S.C. 2601-2645 
(1982): Interstate Commerce Act, 49 U.S.C. 1- 
27 (1976); Freedom of Information Act, 5 
U.S.C. 552 (1982) as amended by Freedom of 
Information Reform Act of 1986, Pub. L. 99- 
570, 1801-1804, 100 Stat. 3207, 3207-48 (1986). 

§3.8 (Removed| 

2. Part 3 is amended by removing §3.8. 

PART 381—FEES 

3. The authority citation for Part 381 is 
revised to read as follows: 
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Authority: Department of Energy 
Organization Act. 42 U.S.C. 7101-7352 (1982): 
E.0.12009. 3 CFR 1978 Comp., p. 142: 
Independent Offices Appropriations Act. 31 
U.S.C. 791-828c (1982); Public Utility 
Regulatory Policies Act, 16 U.S.C. 2801-2845 
(1982): Interstate Commerce Act. 49 U.S.C. 1- 
27 (1976). 

Subpart C—Fees Applicable to General 
Activities 

t • * t • 

4. Section 381.301 is revised to read as 
follows: 

§ 381.301 Request for interpretation by 
the Office of Chief Accountant. 

The fee established for a request for 
an interpretation by the Chief 
Accountant under Part 388 of the 
Commission’s Rules of Practice and 
Procedure that requires a written 
response is $100. The fee must be 
submitted in accordance with Subpart A 
of this part. 

5. Part 388 is revised to read as 
follows: 

PART 388—INFORMATION AND 
REQUESTS 

Sec. 

388.101 Scope. 

388.102 Notice of proceedings. 

388.103 Notice and publication of cJe.cisions, 
rules, statements of policy, organization, 
and operations. 

388.104 Informal advice from Commission 
staff. 

388.105 Procedures for press, television, 
radio, and photographic coverage. 

388.100 Requests for Commission records 
available in the Public Reference Room. 
388 107 Commission records exempt from 
public disclosure. 

388.108 Requests for Commission records 
not available through the Puhlic 

Reference Room. 

388.109 Fees for record requests. 

388.110 Procedure for appeal of denial of 
requests for Commission records not 
publicly available or not available 
through the Public Reference Room and 
denial of requests for fee waiver or 
reduction. 

388.111 Procedures in event of subpoena. 

388.112 Requests for confidential treatment 
of documents submitted to the 
Commission. 

Authority: Freedom of Information Act. 5 
U.S.C. 552 (1982) as amended by Freedom of 
Information Reform Act of 1986. Pub. L. 99- 
570. 1801-1804. 100 Slat. 3207. 3207-48 (1980): 
Administrative Procedure Act. 5 U.S.C. 551- 
557 (1982). 

§388.101 Scope. 

This part prescribes the rules 
governing public notice of proceedings, 
publication of decisions, requests for 
informal advice from Commission staff, 
procedures for press, television, radio 
and photographic coverage, requests for 


Commission records, requests for 
confidential treatment of documents 
submitted to the Commission, 
procedures for responding to subpoenas 
of Commission employees, fee9 for 
various requests for documents, and 
requests for reduction or waiver of these 
fees. 

§ 388.102 Notice of proceedings. 

(a) Public sessions of the Commission 
for taking evidence or hearing argument 
and public conferences and hearings 
before a presiding officer, including 
substantive rulemaking proceedings, 
will not be held except upon due notice. 

(b) Notice of applications, complaints, 
and petitions, is governed by Rule 2009 
(notice). Notice of applications for 
certificates of public convenience and 
necessity under section 7 of the Natural 
Gas Act is governed by § 157.9 of this 
chapter (notice of application). Notice of 
public sessions and proceedings and of 
meetings of the Commission is governed 
by Rule 2009 (notice). Notice of hearings 
and of initiation or pendency of 
rulemaking proceedings is governed by 
Rule 1903 (notice in rulemaking 
proceedings). Notice of applications 
under Part I of the Federal Power Act for 
preliminary permits and licenses is 
govemmed by § § 4.31 and 4.81 of this 
chapter (acceptance or rejection and 
contents). Notice of proposed alterations 
or surrenders of license under section 6 
of the Federal Power Act may be given 
by filing and publication in the Federal 
Register as stated in Rule 1903 (notice in 
rulemaking proceedings), and were 
deemed desirable by the Commission, 
by local newspaper advertisement. 
Notice of rates charged and changes 
therein is governed by the filing 
requirements of Subchapters B and E of 
this chapter (regulations under the 
Federal Power Act and regulations 
under the Natural Gas Act). Other 
notice required by statute, rule, 
regulation, or order, or deemed 
desirable, may be given by filing and 
publication in the Federal Register as 
governed hy Rule 1903 (notice in 
rulemaking proceedings) or by service 
as governed by Rule 2010 (service). 

§388.103 Notice and publication of 
decisions, rules, statements of policy, 
organization, and operations. 

Service of intermediate and final 
decisions upon parties to the 
proceedings is governed by Rule 2010 
(sendee). Descriptions of the 
Commission’s organization, its methods 
of operation, statements of policy and 
interpretations, procedural and 
substantive rules, and amendments 
thereto will be filed with and published 
in the Federal Register. Commission 


opinions together with accompanying 
orders. Commission orders, and 
intermediate decisions will be releused 
to the press and made available to the 
public promptly. Copies of Commission 
opinions, orders in the nature of 
opinions, rulemakings and selected 
procedural orders, and intermediate 
decisions which have become final are 
published in the Federal Energy 
Regulatory Commission Reports and 
upon payment of applicable charges, 
may be obtained from: Commerce 
Clearing House, Inc. 4025 West Peterson 
Avenue. Chicago, Illinois 60646. 
Attention: Order Department. 

§ 388.104 Informal advice from 
Commission staff. 

The Commission staff provides 
informal advice and assistance to the 
general public and to prospective 
applicants for licenses, certificates and 
other Commission authorizations. 
Opinions expressed by the staff do not 
represent the official views of the 
Commission, but are designed to aid the 
public and facilitate the accomplishment 
of the Commission’s functions. Inquiries 
may be directed to the chief of the 
appropriate office or division. Each 
inquiry directed to the Chief Accountant 
that requires a written response must be 
accompanied by the fee prescribed by 
§ 381.301 of this chapter. 

§ 388.105 Procedures for press, television, 
radio, and photographic coverage. 

(a) The Commission issues news 
releases on major applications, 
decisions, opinions, orders, rulemakings, 
new publications, major personnel 
changes, and other matters of general 
public interest. Releases are issued by 
and available to the media from the 
Office of External Affairs. Releases may 
be obtained by the public through the 
Public Reference Room. 

(b) Press, television, radio and 
photographic coverage of Commission 
proceedings is permitted as follows: 

(1) Press tables are located in each 
hearing room and all sessions of 
hearings are open to the press, subject 
to standards of conduct applicable to all 
others present: 

(2) Television, movie and still 
cameras, and recording equipment are 
permitted in hearing rooms prior to the 
opening of a hearing or oral arguments, 
and during recesses, upon prior 
arrangement with the Commission or 
presiding administrative law judge. All 
equipment must be removed from the 
room before hearings or oral arguments 
begin or resume: 

(3) Television, movie and still 
cameras, and recording equipment may 
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not be used while hearings and oral 
arguments are in progress; 

(4) Television and press cameras and 
recording equipment may be used at 
Commission press conferences under 
prior arrangement with the Office of 
External Affairs, provided their use does 
not interfere with the orderly conduct of 
the press conference; 

(5) Regulations pertaining to the use of 
television, movie and still cameras, and 
recording equipment in connection with 
the Commission's open public meetings, 
under the Government in the Sunshine 
Act are found in § 375,203 of this 
chapter. 

§ 388.106 Requests for Commission 
records available In he Public Reference 
Room. 

(a) A Public Reference Room is 
maintained at the Commission's 
headquarters and is open during regular 
business hours as provided in 

§ 375.101(c) of this chapter. Information 
may be obtained in person from or 
through a written request addressed to 
the Public. Reference Room for public 
records that reasonably describes the 
records sought. 

(b) The public records of the 
Commission that are available for 
inspection and copying upon request in 
the Public Reference Room include: 

(1) Applications, declarations, 
complaints, petitions, and other papers 
seeking Commission action; 

(2) Financial, statistical, and other 
reports to the Commission, power 
system statements of claimed cost of 
licensed projects, original cost and 
reclassification studies, proposed 
accounting entries, certificates of 
notification (under section 204(e) of the 
Federal Power Act), rates or rate 
schedules and related data and 
concurrences, and other filings and 
submittals to the Commission in 
compliance with the requirements of 
any statute, executive order, or 
Commission rule, regulation, order, 
license, or permit; 

(3) Answers, replies, responses, 
objections, protests, motions, 
stipulations, exceptions, other pleadings, 
notices, depositions, certificates, proofs 
of service, transcripts of oral arguments, 
and briefs in any matter or proceeding; 

(4) Exhibits, attachments and 
appendices to. amendments and 
corrections of, supplements to. or 
transmittals or withdrawals of any of 
the foregoing; 

(5) All parts of the formal record in 
any matter or proceeding set for formal 
or statutory hearing, and any 
Commission correspondence related 
thereto; 


(6) Proposed testimony or exhibits 
filed with the Commission but not yet 
offered or received in evidence; 

(7) Presiding officer actions, 
correspondence, and memoranda to or 
from others, with the exception of 
interna! communications within the 
Office of Administrative Law Judges; 

(8) Commission orders, notices, 
findings, opinions, determinations, and 
other actions in a matter or proceeding 
and Commission minutes which have 
been approved: 

(9) Commission correspondence 
relating to any furnishing of data or 
information, except to or by another 
branch, department, or agency of the 
Government; 

(10J Commission correspondence with 
respect to the furnishing of data, 
information, comments, or 
recommendations to or by another 
branch, department, or agency of the 
Government where furnished to satisfy 
a specific requirement of a statute or 
where made public by that branch, 
department or agency; 

(11) Staff reports on statements of 
claimed cost by licensees when such 
reports have been served on the 
licensee; 

(12) Commission correspondence on 
interpretation of the Uniform System of 
Accounts and letters on such 
interpretation signed by the Chief 
Accountant and sent to persons outside 
the Commission: 

(13) Commission correspondence on 
the interpretation or applicability of any 
statute, rule, regulation, order, license, 
or permit issued or administered by the 
Commission, and letters of opinion on 
that subject signed by the General 
Counsel and sent to persons outside the 
Commission; 

(14) Copies of the filings, 
certifications, pleadings, records, briefs, 
orders, judgments, decrees, and 
mandates in court proceedings to which 
the Commission is a party and the 
correspondence with the courts or clerks 
of court; 

(15) The Commission's Directives 
System; 

(16) Transcripts, electronic recordings, 
or minutes of Commission meetings 
closed to public observation containing 
material nonexempt pursuant to Subpart 
B of Fart 375 of this chapter 
(Government in the Sunshine Act rules); 

(17) The Commission's opinions, 
decisions, orders and rulemakings; 

(18) Reports, decisions, maps, 
statistics and other information on 
electric power and natural gas 
industries; 

(19) Subject index of major 
Commission actions; 


(20) Annual report to Congress in 
which the Commission’s operations 
during a past fiscal year are described: 
and 

(21) Commission correspondence 
relating to the foregoing. 

(c) For purposes of this section. 

(1) "Matter or proceeding" means the 
Commission’s elucidation of the relevant 
facts and applicable law, consideration 
thereof, and action thereupon with 
respect to a particular subject within the 
Commission's jurisdiction, initiated by a 
Filing or submittal or a Commission 
notice or order. 

(2) “Formal record" includes in 
addition to the filings and submittals in 
a matter or proceeding, any notice or 
Commission order initiating the matter 
or proceeding and. if a hearing is held, 
the following: the designation of the 
presiding officer, transcript of hearing, 
exhibits received in evidence, exhibits 
offered but not received in evidence, 
offers of proof, motions, stipulations, 
subpoenas, proofs of service, references 
to the Commission, and determinations 
made by the Commission thereon, 
certifications to the Commission, and 
anything else upon which action of the 
presiding officer or the Commission may 
be based; it does not include proposed 
testimony or exhibits not offered or 
received in evidence. 

(3) "Commission correspondence" 
includes written communications and 
enclosures received from others than the 
staff and intended for the Commission 
or sent to other thun the staff and signed 
by the Chairman, a Commissioner, the 
Secretary, the Executive Director, or 
other authorized official, except those 
which are purely personal. 

5 388.107 Commission records exempt 
from public disclosure. 

The following records are exempt 
from disclosure. 

(a) (1) Records specifically authorized 
under criteria established by an 
Executive order to be kept secret in the 
interest of national defense or foreign 
policy, and 

(2) Those records are in fact properly 
classified pursuant to such Executive 
order; 

(b) Records related solely to the 
internal personnel rules and practices of 
an agency: 

(c) Records specifically exempted 
from disclosure by statute, provided that 
such statute: 

(1) Requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue, or 
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(2) Establishes particular criteria for 
withholding or refers to particular types 
of matters to be withheld; 

(d) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(e) Interagency or intraagency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency; 

(f) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(g) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of such 
law enforcement records or information: 

(1) Could reasonably be expected to 
interfere with enforcement proceedings, 

(2) Would deprive a person of a right 
to a fair trial or an impartial 
adjudication, 

(3) Coluld reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy, 

(4) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a state, local, or 
foreign agency or authority or any 
private institution which furnished 
information on a confidential basis, and, 
in the case of a record or information 
compiled by a criminal law enforcement 
authority in the course of a criminal 
investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source, 

(5) Would disclose techniques and 
procedures for law enforcement 
investigations or prosecutions, or would 
disclose guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be expected 
to risk circumvention of the law, or 

(6) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(h) Geological and geophysical 
information and data, including maps, 
concerning wells. 

§ 388.108 Requests for Commission 
records not available through the Public 
Reference Room. 

(a) Any person may request access to 
Commission records that are not 
available through the Public Reference 
Room using the following procedures. 
Requests must be in writing, addressed 
to the Director of Public Affairs, and 
clearly marked “Freedom of Information 
Act Request.” The request must include 
either a statement by the requester that 
he is willing to pay a reasonable fee or 
fees not to exceed a specific amount, or 
a request for waiver of fees. The request 


must also identify the category of the 
request i.e., request for commercial use, 
request by an educational or 
noncommercial scientific institution, or 
request by a representative of the news 
media. The definitions for these 
categories are provided in 
§ 388.109(b)(8). Any request which fails 
to provide this identification will not be 
processed until the Director of Public 
Affairs can ascertain what category for 
which the requester qualifies. Requests 
for records received by the Commission 
not addressed and marked as indicated 
will be so addressed and marked by 
Commission personnel as soon as it is 
properly identified, and forwarded 
immediately to the Director of Public 
Affairs. Requests made pursuant to this 
section will be considered to be 
received upon actual receipt and. if 
necessary, categorization by the 
Director of Public Affairs. 

(b) The Director of Public Affairs will 
determine within 10 working days after 
receipt of a request for agency records 
whether to comply with such request 
and will notify the person making such 
request of such determination and the 
reasons therefor, and of the right of such 
person to appeal any adverse 
determination in writing to the General 
Counsel or General Counsel’s designee. 
In unusual circumstances, the time limit 
for an initial determination may be 
extended by up to 10 working days. 
Unusual circumstances are defined in 
§ 388.109. The procedure for appeal of 
denial of a request for Commission 
records is set forth in § 388.109. 

§ 388.109 Fees for record requests. 

(a) Fees for records available through 
the Public Reference Room. (1) In 
general, the fee for finding and 
duplicating records available in the 
Commission’s Public Reference Room 
will vary depending on the size and 
complexity of the request. The 
Commission lets a competitive contract 
each year for the duplication of public 
documents, and a schedule of fees for 
such services is prescribed annually. 
Any person may obtain a copy of the 
schedule of fees in person, by telephone, 
or by mail from the Public Reference 
Room. Where practical, copies of 
documents also may be made on self- 
service duplicating machines located in 
the Public Reference Room. In addition, 
copies of data extracted from the 
Commission’s magnetic tape computer 
files are available on a reimbursable 
basis, upon written request to the 
division of Public Affairs. 

(2) Stenographic reports of 
Commission hearings are made by a 
private contractor. Interested persons 
may obtain copies of public hearing 


transcripts from the contractor at prices 
set in the contract, or through the search 
and duplication service noted above. 
Copies of the contract are available for 
public inspection in the Public Reference 
Room. 

(3) Copies of transcripts, electronic 
recordings, or minutes of Commission 
meetings closed to public observation 
containing material nonexempt pursuant 
to § 375.206(f) of this chapter are also 
available at the actual cost of 
duplication or transcription. 

(4) Except for requests for certification 
by Government agencies, certification of 
copies of official Commission records 
must be accompanied by a fee of $2.00 
per document. Inquiries and orders may 
be made to the Office of the Secretary in 
person, by telephone, or by mail. 

(b) Fees for records not available 
through the Public Reference Room. The 
cost of duplication of records not 
available in the Public Reference Room 
will depend on the number of documents 
requested, the time necessary to locate 
the documents requested, and the 
category of the persons requesting the 
records. The procedures for appeal of 
requests for fee waiver or reduction is 
set forth in § 388.109. 

(1) Fees, (i) When documents are 
requested for commercial use. the 
Commission will charge the employee’s 
hourly pay rate plus 16 percent for 
benefits for document search time and 
for document review time, and 15 cents 
per page for duplication. Commercial 
use requests are not entitled to two 
hours of free search time or 100 free 
pages of reproduction of documents. 

(ii) When documents are not sought 
for commercial use and the request is 
made by an educational or 
noncommercial scientific institution, 
whose purpose is scholarly or scientific 
research, or a representative of the news 
media, the Commission will charge 15 
cents per page for duplication. There is 
no charge for the first 100 pages. 

(iii) For any request not described by 
paragraph (a) or (b) of this section, the 
Commission will charge the employee’s 
hourly pay rate plus 16 percent for 
benefits for document search time and 
document review time, and 15 cents per 
page for duplication. There is no charage 
for the first 100 pages of reproduction 
and the first two hours of search time 
will be furnished without charge. 

(iv) Requesters will be charged 
postage based on the current postage 
rate. 

(v) The Commission may establish 
minimum fees below which no charges 
will be collected, if it determines that 
the costs of routine collection and 
processing of the fees are likely to equal 
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or exceed the amount of the fees. If total 
fees assessed by Commission staff for a 
Freedom of Information Act request are 
less than the appropriate threshold, the 
Commission may not charge the 
requesters. 

(vi) Payment of fees must be by check 
or money order made payable to the 
U.S. Treasury. 

(vii) Requesters may not file multiple 
requests at the same time, each seeking 
portions of a document or documents, 
solely in order to avoid payment of fees. 
When the Commission reasonably 
believes that a requester or a group of 
requesters acting in concert, is 
attempting to break a request down into 
a series of requests for the purpose of 
evading assessment of fees, the 
Commission may aggregate any such 
requests and charge the requester 
accordingly. The Commission will not 
aggregate multiple requests on unrelated 
subjects from a requester. 

(2) Fees for unsuccessful search. The 
Commission may assess charges for 
time spent searching, even if it fails to 
locate the records, or if records located 
are determined to be exempt from 
disclosure. If the Commission estimates 
that search charges are likely to exceed 
$25, it will notify the requester of the 
estimated amount of search fees, unless 
the requester has indicated in advance 
willingness to pay fees as high as those 
anticipated. The requester can meet 
with Commission personnel with the 
object of reformulating the request to 
meet his or her needs at a lower cost. 

(3) Interest—notice and rate. The 
Commission will assess interest charges 
on an unpaid bill starting on the 31st 
day following the day on which the 
billing was sent. Interest will be at the 
rate prescribed in section 3717 of Title 
31 U.S.C. and will accrue from the date 
of the billing. 

(4) Advance payments. The 
Commission will require a requester to 
make an advance payment, i.e., payment 
before work is commenced or continued 
on a request, if: 

(i) The Commission estimates or 
determines that allowable charges that a 
requester may be required to pay are 
likely to exceed $250. The Commission 
will notify the requester of the estimated 
cost and either require satisfactory 
assurance of full payment where the 
requester has a history of prompt 
payment of fees, or require advance 
payment of the charges if a requester 
has no history of payment; or 

(ii) A requester has previously failed 
to pay a fee charged in a timely fashion, 
the Commission will require the 
requester to pay the full amount owed 
plus any applicable interest, and to 
make an advance payment of the full 


amount of the estimated fee before the 
Commission will begin to process a new 
request or a pending request from that 
requester. 

(iii) When the Commission requires 
advance payment under this paragraph, 
the administration time limits prescribed 
in this part will begin only after the 
Commission has received the fee 
payments described above. 

(5) Fee reduction or waiver, (i) Any 
fee described in paragraph (b)(1) of this 
section, may be reduced or waived if the 
requester demonstrates that disclosure 
of the information sought is: 

(A) In the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the government, and 

(B) Not primarily in the commercial 
interest of the requester. This request for 
reduction or waiver must accompany 
the initial request for records and will 
be decided under the same procedures 
used for record requests. 

(ii) The Commission will consider the 
following criteria in determining 
whether to not to grant a fee reduction 
or waiver request: 

(A) If disclosure of the information is 
in the public interest because it is likely 
to contribute significantly to public 
understanding of the operations or 
activities of the government, 

(7) Whether the subject of the 
requested records concerns the 
operations or activities of the 
government; 

(2) Whether the disclosure is likely to 
contribute to an understanding of 
government operations or activities; 

(2) Whether disclosure of the 
requested information will contribute to 
public understanding; and 

(4) Whether the disclosures is likely to 
contribute significantly to public 
understanding of government operations 
or facilities. 

(B) If disclosure of the information is 
not primarily in the commercial interest 
of the requester, 

(7) Whether the requester has a 
commercial interest that would be 
furthered by the requested disclosure; 
and. if so 

[2] Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in 
comparison with the public interest in 
disclosure, that disclosure is primarly in 
the commercial interest of the requester. 

(6) Debt collection. The Commission 
will use the authorities mandated in the 
Debt Collection Act of 1982. 31 U.S.C. 
3711, 3716 through 3719 (1982). including 
disclosure to consumer reporting 
agencies and use of collection agencies, 
where appropriate, to encourage 


payment of outstanding unpaid FOIA 
invoices. 

(7) Annual adjustment of fees. —(i) 
Update and publication. The 
Commission, by its designee, the 
Executive Director, will update the fees 
established in this section each fiscal 
year. The Executive Director will 
publish the fees in the Federal Register. 

(ii) Payment of updated fees. The fee 
applicable to a particular Freedom of 
Information Act request will be the fee 
in effect on the date that the request is 
received. 

(8) Definitions. For the purpose of this 
section: “Commercial use” request 
means a request from or on behalf of 
one who seeks information for a use or 
purpose that furthers commercial, trade, 
or profit interests as these phrases are 
commonly known or have been 
interpreted by the courts in the context 
of the Freedom of Information Act; 

“Educational institution” refers to a 
preschool, a public or private 
elementary or secondary school, an 
institution of graduate higher education, 
an institution of undergraduate higher 
education, an institution of professional 
education, and an institution of 
vocational education, which operates a 
program of scholarly research; 

“Noncommercial scientific institution” 
refers to an institution that is not 
operated on a commercial basis and 
which is operated solely for the purpose 
of conducting scientific research the 
results of which are not intended to 
promote any particular product or 
industry; 

“Representative of the news media” 
refers to any person actively gathering 
news for an entity that is organized and 
operated to publish or broadcast news 
to the public. The term “news” means 
information that is about current events 
or that would be of current interest to 
the public. Examples of news media 
entities include television or radio 
stations broadcasting to the public at 
large, and publishers of periodicals (but 
only in those instances when the 
periodicals can qualify as 
disseminations of “news”) who make 
their products available for purchase of 
subscription by the general public. 

These examples are not intended to be 
all-inclusive. Moreover, as traditional 
methods of news delivery evolve (e.g., 
electronic dissemination of newspapers 
through telecommunications services), 
such alternative media may be included 
in this category. A “freelance” journalist 
may be regarded as working for a news 
organization if the journalist can 
demonstrate a solid basis for expecting 
publication through that organization, 
even though the journalist is not actually 






24034 


Federal Register / Vol. 52, No. 123 / Friday. June 26, 1987 / Proposed Rules 


employed by the news organization. A 
publication contract would be the 
clearest proof, but the Commission may 
also look to the past publication record 
of a requester in making this 
determination. 

§ 388.110 Procedure for appeal of denial 
of requests for Commission records not 
publicly available or not available through 
the Public Reference Room and denial of 
requests for fee waiver or reduction. 

(a) (1) Any person whose request for 
records or request for fee waiver or 
reduction is denied in whole or part may 
appeal that determination to the General 
Counsel or General Counsel's designee 
within 45 days of the determination. 
Appeals filed pursuant to this section 
must be in writing, addressed to the 
General Counsel of the Commission, and 
clearly marked “Freedom of Information 
Act Appeal." Such an appeal received 
by the Commission not addressed and 
marked as indicated in this paragraph 
will be so addressed and marked by 
Commission personnel as soon as it is 
properly identified and then will be 
forwarded to the General Counsel. 
Appeals taken pursuant to this 
paragraph will be considered to be 
received upon actual receipt by the 
General Counsel. 

(2) The General Counsel or the 
General Counsel's designee will make a 
determination with respect to any 
appeal within 20 working days after the 
receipt of such appeal. If. on appeal, the 
denial of the request for records or fee 
reduction is in whole or in part upheld, 
the General Counsel or the General 
Counsel's designee will notify the 
person making such request of the 
provisions for judicial review of that 
determination. 

(b) In unusual circumstances, the time 
limits prescribed in this section for 
making the initial determination and for 
deciding an appeal may be extended by 
up to 10 working days, by the Secretary 
who will send written notice to the 
requester setting forth the reasons for 
such extension and the date on which a 
determinations or appeal is expected to 
be dispatched. “Unusual circumstances' 
89 used in this paragraph means: 

(1) The need to search for and collect 
the requested records from field 
facilities or other establishments that 
are separate from the office processing 
the requests; 

(2) The need to search for. collect, and 
appropriately examine a voluminous 
amount of separate and distinct records 
which are demanded in a single request; 
or 

(3) The need for consultation, which 
will be conducted with all practicable 
speed, with another agency having a 


substantial interest in the determination 
of the request or among two or more 
components of the agency having 
substantial subject-matter interest 
therein. 

§ 388.111 Procedures in event of 
subpoena. 

(a) (1) The procedures specified in this 
section will apply to all subpoenas 
directed to Commission employees, 
except special government employees, 
that relate in any way to the employees’ 
official duties. These procedures will 
also apply to subpoenas directed to 
former Commission employees and 
current or former special government 
employees of the Commission, if the 
subpoenas seek nonpublic materials or 
information acquired during 
Comimssion employment. The 
provisions of paragraph (c) of this 
section will also apply to subpoenas 
directed to the Commission. 

(2) For purposes of this section, 

(i) “Subpoena" includes any 
compulsory process in a case or matter 
to which the agency is not a party; 

(ii) “Nonpublic" includes any material 
or information which is exempt from 
availability for public inspection and 
copying; 

(iii) “Employees," except where 
otherwise specified, includes "special 
government employees" and other 
agency employees; and 

(iv) “Special government employees" 
includes consultants and other 
employees as defined by section 202 of 
Title 18 of the United States Code. 

(b) Any employee who is served with 
a subpoena must promptly advise the 
General Counsel of the Commission of 
the service of the subpoena, the nature 
of the documents or information sought, 
and all relevant facts and 
circumstances. Any former employee 
who is served with a subpoena that 
concerns nonpublic information shall 
promptly advise the General Counsel of 
the Commission of the service of the 
subpoena, the nature of the documents 
or information sought, and all relevant 
facts and circumstances. 

(c) A party causing a subpoena to be 
issued to the Comission or any 
employee or former employee of the 
Commission must furnish a statement to 
the General Counsel of the Commission. 
This statement must set forth the party’s 
interest in the case or matter, the 
relevance of the desired testimony or 
documents, and a discussion of whether 
the desired testimony or documents are 
reasonably available from other sources. 
If testimony is desired, the statement 
must also contain a general summary of 
the testimony and a discussion of 
whether Commission records could be 


produced and used in lieu of testimony. 
Any authorization for testimony will be 
limited to the scope of the demand as 
summarized in such statement. 

(d) Commission records or 
information which is not part of the 
public record will be produced only 
upon authorization by the Commission. 

(e) The Commission or its designee 
will consider and act upon subpoenas 
under this section with due regard for 
statutory restrictions, the Commission’s 
Rules of Practice and Procedure and the 
public interest, taking into account 
factors such as applicable privileges 
including the deliberative process 
privilege; the need to conserve the time 
of employees for conducting official 
business; the need to avoid spending the 
time and money of the United States for 
private purposes; the need to maintain 
impartiality between private litigants in 
cases where a substantial government 
interest is not involved; and the 
established legal standards for 
determining whether justification exists 
for the disclosure of confidential 
information and records. 

(f) The Commission authorizes the 
General Counsel or the General 
Counsel’s designee to make 
determinations under this section. 

§ 388.112 Requests for confidential 
treatment of documents submitted to the 
Commission. 

(a) Scope . Any person submitting a 
document to the Commission may 
request confidential treatment by 
claiming that some or all of the 
information contained in a particular 
document is exempt from the mandatory 
public disclosure requirements of the 
Freedom of Information Act, 5 U.S.C. 

552. and should otherwise be withheld 
from public disclosure. 

(b) Procedures. A person claiming that 
information is confidential under 
paragraph (a) must file: 

(1) A written statement requesting 
confidential treatment for some or ail of 
the information in a document, and the 
justification for nondisclosure of the 
information; 

(2) The original document, boldly 
indicating on the front page “Contains 
Confidential information,” and 
identifying within the document the 
information for which the confidential 
treatment is sought; 

(3) Fourteen copies of the document 
without the information for which 
confidential treatment is sought, and 
with a statement indicating that 
information has been removed for 
confidential treatment. 

(c) Effect of confidentiality claim, (1) 
The Secretary of the Commission will 
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place documents for which confidential 
treatement is soght in accordance with 
paragraph (b)(2) of this section, in a 
nonpublic file, while the request for 
confidentail treatment is pending. By 
placing documents in a nonpublic file, 
the Commission is not making a 
determination on any claims for 
confidentiality. The Commission retains 
the right to make determinations with 
regard to any claim of confidentiality, 
and the discretion to release information 
as necessary to carry out its 
jurisdictional responsibilities. 

(2) The Secretary of the Commission 
will place the request for confidential 
treatment described in paragraph (b)(1) 
of this section, and a copy of the original 
document described in paragraph (b)(3) 
of this section, in a public file, while the 
request for confidential treatment is 
pending. 

(d) Notification of request and 
opportunity to comment. When a 
requester seeks a document for which 
confidentiality is claimed, the 
Commission official who will decide 
whether to make the document public 
will notify the person who Submitted the 
document and give the person an 
opportunity (at least five days) in w f hich 
to comment in writing on the request. 

(e) Notification before release. Notice 
of a decision by the Director of the 
Division of Public Affairs, the Chairman 
of the Commission, the General Counsel 
or General Counsel’s designee, a 
Presiding Officer in a proceeding under 
Part 385 of this chapter, or any other 
appropriate official to deny a claim of 
confidentiality, in whole or in part, will 
be given to any person claiming that 
information is confidential no less than 
five days before public disclosure. 

|FR Doc. 87-14572 Filed 6-25-87; 8:45 am) 

BILLING CODE 6717-01-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30CFR Part 913 

Public Comment on Procedures 
Proposed Modifications to the Illinois 
Permanent Regulatory Program Under 
the Surface Mining Control and 
Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE). 
Interior. 

ACTION: Proposed rule, reopening public 
comment period. 

summary: OSMRE is announcing 
procedures for a public comment period 


on substantive adequacy of program 
amendments resubmitted by Illinois as 
amendments to the State’s permanent 
regulatory program (hereinafter referred 
to as the Illinois program) under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). 

The amendments resubmitted consist 
of proposed amendments to Illinois 
regulations to implement and administer 
the Illinois program. The proposed 
amendments are also intended to make 
Illinois rules consistent with the revised 
Federal regulations contained in 30 CFR 
Chapter VII. 

This notice sets forth the times and 
locations that the Illinois program and 
proposed amendments will be available 
for public inspection and the comment 
period during which interested persons 
may submit written comments on the 
proposed amendments. 
date: Written comments from the public 
not received by 4:30 p.m. July 27,1987, 
will not necessarily be considered in the 
decision on whether the proposed 
amendments should be approved and 
incorporated into the Illinois regulatory 
program. 

address: Written comments should be 
directed to Mr. James F. Fulton, Field 
Office Director, Springfield Field Office, 
Office of Surface Mining Reclamation 
and Enforcement, 600 E. Monroe Street, 
Springfield, Illinois 62701; Telephone: 
(217) 492-4495. 

Copies of the Illinois program, the 
proposed modifications to the program, 
and all written comments received in 
response to this notice will be available 
for public review at the Springfield Field 
Office listed above, and the Office of the 
State regulatory authority listed below, 
during normal business hours Monday 
through Friday, excluding holidays. Each 
requestor may receive, free of charge, 
one single copy of the proposed 
amendments by contacting OSMRE‘s 
Springfield Field Office. 

Other addresses: Department of Mines 
and Minerals, Land Reclamation 
Division, 227 South 7th Street, Room 201, 
Springfield, Illinois 62706. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James F. Fulton, Director. Springfield 
Field Office. Office of Surface Mining 
Reclamation and Enforcement, 600 E. 
Monroe Street, Springfield, Illinois 
62701; Telephone: (217) 492-4495. 

I. Background 

The Illinois program was 
conditionally approved by the Secretary 
of the Interior on June 1,1982. 

Information pertinent to the general 
background, revisions, modifications, 
and amendments to the proposed 
permanent program submission, as well 


as the secretary’s findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval of the Illinois program, can be 
found in the June 1, 1982 Federal 
Register [47 FR 23858). Subsequent 
actions taken with regard to Illinois 
conditions of approval, approved 
program amendments and required 
amendments can be found at 30 CFR 
913.11, 913.15 and 913.16. 

II. Submission of Revisions 

By letter dated March 28,1986, Illinois 
program amendments to State 
regulations contained in the Illinois 
program. Notice of the public comment 
period for the March 28.1986, 
submission was published in May 9, 

1986 Federal Register [51 FR 17204- 
17205). By letter dated July 22,1986, the 
OSMRE Springfield Field Office 
provided comments to Illinois 
Department of Mines and Minerals on 
the adequacy of the program 
amendments. 

On May 22,1987. Illinois resubmitted 
program amendments to State 
regulations contained in the Illinois 
program. The resubmitted program 
amendments have been revised by the 
State in response to OSMRE's July 22, 
1984 comments and in response to other 
comments received by the State. The 
proposed regulations would amend the 
following Parts of Title 62: Mining 
Chapter I: regulations of the Illinois 
Department of Mines and Minerals. 

Part 1701—General Definitions 
Part 1705—Restriction on Financial 
Interests of State Employees 
Part 1760—General Areas Unsuitable for 
Mining 

Part 1761—Area Designated by Act of 
Congress 

Part 1762—Criteria for Designating 
Areas as Unsuitable Areas as 
Unsuitable for Surface Coal Mining 
Operations 

Part 1764—State Processes for 

Designating Areas Unsuitable for 
Surface Coal Mining Operations. 

Part 1770—Permit and Exploration 
Procedures Systems Under 
Regulatory Programs 
Part 1771—General Requirements for 
Permit and Permit Applications 
Part 1772—Requirements for Coal 
Exploration 

Part 1773—Requirements for Permits 
and Permit Processing 
Part 1774—Revision; Renewal; and 
Transfer. Assignment, oi Sale of 
Permit Rights 

Part 1775—Administrative and Judicial 
Review of Decisions 
Part 1776—General Requirements for 
Coal Exploration 
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Part 1777—General Requirements for 
Permit Applications 
Part 1778—Permit Applications* 

Minimum Requirements for Legal, 
Financial, Compliance, and Related 
Information 

Part 1779—Surface Mining Permit 

Application-Minimum Requirements 
for Information on Environmental 
Resources 

Part 1780—Surface Mining Permit 

Application-Minimum Requirements 
for Reclamation and Operation Plan 
Part 1782—Underground Mining Permit 
Application-Minimun Requirements 
for Legal, Financial, Compliance 
and Related Information 
Part 1783—Underground Mining Permit 
Application-Minimum Requirements 
for Information on Environmental 
Resources 

Part 1784—Underground Mining Permit 
Application-Minimum Requirements 
for Reclamation and Operation Plan 
Part 1785—Requirements for Permits for 
Special Categories 

Part 1786—-Review. Public Participation 
and Approval and Disapproval of 
Permit Applications and Permit 
Terms and Conditions 
Part 1787—Administrative and judicial 
Review of Decision by Regulatory 
Authority of Permit Applications 
Part 1788—Permit Reviews, Revisions 
and Renewals and Transfer, Sale 
and Assignment of Rights Granted 
Under Permits 

Part 1795—Small Operator Assistance 
Part 1800—Bonding and Insurance 
Requirements for Surface Coal 
Mining and Reclamation Operations 
Part 1801—Bonding Requirements for 
Underground Coal Mines, Coal- 
Processing Plants, Associated 
Structures, and Other Coal-Related 
Long-Term Facilities and Structures 
Part 1805—Amount and Duration of 
Performance Bond 

Part 1806—Form, Conditions and Terms 
of Performance Bonds and Liability 
Insurance 

Part 1807—Procedures, Criteria and 
Schedule for Release of 
Performance Bond 

Part 1808—Performance Bond Forfeiture 
Criteria and Procedures 
Part 1815—Permanent Program 
Performance Standards-Coal 
Exploration 

Part 1816—Permanent Program 

Performance Standards-Surface 
Mining Activities 
Part 1817—Permanent Program 
Performance Standards- 
Underground Mining Operations 
Part 1818—Special Permanent 

Performance Standards-Concurrent 
Surface and Underground Mining 


Part 1819—Special Permanent Program 
Performance Standards-Auger 
Mining 

Part 1823—Special Program Performance 
Standords-Operations on Prime 
Farmland 

Part 1824—Special Permanent Program 
Performance Standards- 
Mountaintop Removal 
Part 1825—Special Permanent Program 
Performance Standard-Operations 
on High Capability Lands 
Part 1826—Special Permanent Program 
Performance Standard-Operation on 
Steep Slopes 

Part 1827—Special Permanent Program 
Performance Standards-Coal 
Preparation Plants Not Located 
Within the Permit Area for a Mine 
Part 1828—Special Permanent Program 
Performance Standard-In SITU 
Processing 

Part 1840—Department Inspections 
Part 1843—State Enforcement 
Part 1845—Civil Penalties 
These amendments are proposed by 
the State of Illinois in response to 
revisions made to Federal regulations 
contained in 30 CFR Chapter VII under 
SMCRA. By letter dated May 21,1985. 
pursuant to 30 CFR 732.17 OSMRE 
informed Illinois of State regulations 
that must be amended in order to be 
consistent with the revised Federal 
regulations. By letter dated March 28, 
1986 Illinois initially submitted program 
amendments to OSMRE. By letter dated 
July 22,1986 OSMRE provided 
comments on the adequacy of the 
program amendments to the State of 
Illinois. The proposed amendments 
described above are the State’s effort to 
address OSMRE’s concerns listed in the 
May 21.1985 and July 22,1988 letters. 
The proposed amendments also include 
extensive revisions to make the State 
body of regulations follow the Federal 
regulations to eliminate problems of 
cross-referencing from one regulation to 
another within State regulations and 
between a specific State regulation and 
the Federal counterpart regulation. The 
amendments are proposed to make 
Illinois regulations consistent with the 
Federal standards. 

III. Procedural Matters 

7. Compliance With the National 
Environmental Policy Act 

The Secretary has determined that, 
pursuant to section 702(d) SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order 12291 and the 
Regulatory Flexibility Act: 

On August 28,1981, the Office of 
Management and Budget (OMB) granted 


OSMRE an exemption from sections 3, 4, 
7 and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, for this action 
OSMRE is exempt from the requirement 
to prepare a Regulatory Impact Analysis 
and this action does not require 
regulatory review by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of 9mall entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq. j. 

This rule would not impose any new 
requirements; rather, it would ensure the 
existing requirements established by 
SMCRA and the Federal rules would be 
met by the State. 

3. Paperwork Reduction Act 
This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3057. 

List of Subjects in 30 CFR Part 913 

Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: June 12.1987. 

Albert E. Whitebouse, 

Acting Assistant Director, Eastern Field 
Operations . 

[FR Doc. 87-14529 Filed 6-25-87; 8:45 am| 

BILLING COOL 4310-06-U 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[A-5-FRL-3194-51 

Approval and Promulgation of 
Implementation Plans; Illinois 

agency: U.S. Environmental Protection 

Agency (USEPA). 

action: Proposed rulemaking. 

summary: USEPA is proposing the 
promulgation into the Illinois State 
Implementation Plan (SIP) of rules for 
issuance of construction permits to new 
and modified air pollution sources 
located in or affecting nonattainment 
areas in Illinois (New Source Review 
rules). USEPA’s proposed promulgation 
is based upon a request from the State 
of Illinois and will provide Illinois with 
New Source Review rules with the 
understanding that the State intends to 
accept the delegation of the program, the 
State must agree to accept delegation of 
this program for the promulgation to be 
effective. 
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Independently, the Illinois Pollution 
control Board (1PCB) is in the process of 
adopting New Source Review rules to 
replace those earlier disapproved by 
USEPA. At the request of the State of 
Illinois, USEPA is also proposing 
rulemaking in today’s Federal Register 
on the State of Illinois New Source 
Review rules which the IPCB is 
considering. If the State’s New Source 
Review rules are finally adopted by the 
IPCB, and are found acceptable by 
USEPA, USEPA will base its final 
rulemaking on the State adopted rules 
and will discontinue its promulgation of 
Federal New Source Review rules. 
Otherwise, USEPA will complete its 
promulgation of New Source Review 
rules for incorporation into the Illinois 
SIP. 

USEPA is soliciting public comment 
on the issue of whether or not to lift the 
section 110{a)(2)(I) construction 
sanctions upon final approval of the 
NSR rule. 

dates: An informal public hearing will 
be held on USEPA’s proposed 
promulgation at the address listed 
below. It will be held on August 6,1987. 
starting at 11:00 a.m. (This hearing will 
not cover USEPA’s proposed action on 
the State of Illinois New Source Review 
rules.) Written comments on the State of 
Illinois New Source Review rules. 
USEPA’s promulgation of rules for the 
State, and on USEPA’s proposed actions 
must be received by September 7. 1987. 
addresses: The public hearing on 
USEPA's proposed promulgation will be 
held in the: Lakeview Conference Room. 
lGth Floor. Room No. 1680. John C. 
Kluczynski Federal Building, 230 South 
Dearborn Street. Chicago, Illinois 60004. 

Copies of the SIP revision and 
additional copies of the rules proposed 
for promulgation are available at the 
following addresses for review: (It is 
recommended that you telephone 
Randolph O. Cano, at (312) 880-6035. 
before visiting the Region V office.) 

U.S. Environmental Protection Agency. 
Region V, Air and Radiation Branch 
(5AR-26). 230 South Dearborn Street, 
Chicago, Illinois 60604. 

Illinois Environmental Protection 
Agency, Division of Air Pollution 
Control. 2200 Churchill Road, 
Springfield. Illinois 62706. 

Comments on these proposed rules 
should be addressed to: (Please submit 
an original and three copies, if possible.) 
Gary Gulezian, Chief. Regulatory 
Analysis Section. Air and Radiation 
Branch (5AR-26), U.S. Environmental 
Protection Agency. Region V. 230 South 
Dearborn Street. Chicago, Illinois 60604. 
FOR FURTHER INFORMATION CONTACT: 
Randolph O. Cano, Air and Radiation 


Branch (5AR-26). Environmental 
Protection Agency. Region V. Chicago. 
Illinois 60604, (312) 888-6035. 
SUPPLEMENTARY INFORMATION: On April 
9.1984 (49 FR 13894). USEPA proposed 
rulemaking and solicited public 
comment on Illinois Pollution Control 
Board (IPCB) Rule 203 entitled “Major 
Stationary Source Construction and 
Modification” [New Source Review 
rules) which was submitted to USEPA 
on August 23,1983, in the form of a July 
14.1983. Opinion and Order of the Board 
(R81-16 Docket B). In this proposed 
rulemaking USEPA proposed to approve 
in part, disapprove in part, and take no 
action on other portions of the Illinois 
New Source Review rules. However, this 
type of rulemaking was precluded by a 
Seventh Circuit Court of Appeals 
decision reached subsequent to 
USEPA’s proposed rulemaking. In 
Bethlehem Steel Corporation v. Go much 
742 F. 2d 1028 (7th Cir. 1984), the Court 
held that USEPA may not approve parts 
of a SIP and disapprove other parts if 
the effect of the action is to make the 
SIP stricter than the State ever intended. 
Specifically, the Court said “Congress 
did not mean on the one hand to create 
a procedure for the USEPA.’s revising 
State regulations to make them stricter, 
and on the other to allow the USEPA to 
skip the procedures [the section 110(c) 
disapproval/promulgation process) 
merely by naming what it was doing 
partial approval”. 

The Bethlehem decision governed 
USEPA’s proposed action as presented 
in the April 9,1984, rulemaking 
(approving part of the New Source 
Review rules and disapproving other 
parts), because the effect of USEPA’s 
proposed action would have been to 
make New Source Review in 
nonattainment areas stricter than ever 
intended by the State of Illinois by 
removing provisions of the program from 
Federal approval and by disapproving 
other provisions of the rule. Therefore, 
the decision by the 7th Circuit in 
Bethlehem prohibits USEPA from taking 
such rulemaking action. Based on this 
decision and the identified deficiencies 
in the Illinois rules, USEPA disapproved 
the incorporation of all the Illinois New 
Source Review rules into the SIP in its 
final rulemakig action on September 25. 
1985 (50 FR 38803). 

In today’s rulemaking. USEPA is 
proposing promulgation of federally 
developed New Source Review rules for 
incorporation into the Illinois SIP 
pursuant to section 110(c) of the Act. 
These rules only apply to sources which 
are located in or would impact an 
Illinois nonattainment area. In today's 
rulemaking. USEPA is also proposing 


approval of draft New Source Review 
rules currently under consideration by 
the IPCB. If the States’s New Source 
Review rules are found acceptable by 
USEPA and are finally adopted by the 
IPCB, USEPA will base its final 
rulemaking on the State adopted rules 
and will discontinue promulgation of 
Federal New Source Review rules. 
Otherwise. USEPA will complete its 
promulgation of New Source Review 
rules for incorporation into the Illinois 
SIP. The rules proposed for Federal 
promulgation are summarized below 
and meet the minimum Federal 
requirements for New Source Review 
rules. These requirements are set forth 
in Title 40 of the Code of Federal 
Regulations (CFR) at §§ 51.160 through 
51.165 (formerly 40 CFR 51.18 (1086), as 
recodified on November 7,1986. at 51 FR 
40669). 

Federal New Source Review Program 
for Illinois 

The regulation proposed for 
promulgation begins by defining the 
following terms: Actual construction, 
actual emissions, allowable emissions, 
available growth margin, commerce, 
construction, emission baseline, 
emission offset, emission unit, fugitive 
emissions, lowest achievable emission 
rate (LAER), volatile organic compound, 
potential to emit, reasonable further 
progress, secondary emissions, and 
stationary source. 

The definition of actual emissions as 
stated in 40 CFR 51.165(a)(l)(xii)(C) 
allows source specific allowable 
emissions to be considered equivalent to 
actual emissions. The preamble to the 
August 7.1980, Federal New Source 
Review rule change, which addressed 
new source review in nonattainment 
areas (45 FR 52676), indicates on page 
52718 of the Federal Register that source 
specific allowable emissions cannot be 
considered equivalent to actual 
emissions where reliable evidence is 
available which shows actual emissions 
differ from the level established in the 
SIP or the permit. This qualification was 
also included in the rule proposed for 
promulgation to clarify section 
(b)(l)(i)(B)/2/ of that rule which defines 
actual emissions. 

The regulation provides for public 
participation prior to the initial issuance 
of a permit for a major new source or 
major modification pursuant to USEPA's 
procedures at 40 CFR Part 124. Subpart 
A. 

The regulation allows USEPA to 
delegate all or part of its authority under 
this rule to the Illinois Environmental 
Protection Agency (IEPA). IEPA, in turn, 
would be required to furnish USEPA a 
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copy of the public comment notice on 
every permit application. 

The regulation prohibits the 
construction of a major stationary 
source or a major modification to a 
major source in a nonattainment area 
except when permitted in compliance 
with this regulation. Construction 
permits are required and application 
requirements are set forth. Issuance of a 
permit does not relieve the permittee of 
the responsibility to comply with other 
pertinent State and Federal 
requirements. 

The regulation provides that for its 
purposes only, that a major stationary 
source is any stationary source of air 
pollutants which emits or has the 
potential to emit 100 tons per year or 
more of any pollutant subject to the 
Clean Air Act (Act) for which the area it 
is located in is nonattainment, as 
defined at section 171(2) of the Act. 
Further, a major stationary source or 
major modification that is major for 
volatile organic compounds is 
considered major for ozone. 

The regulation provides that the 
fugitive emissions of a stationary source 
shall not be included in any of the major 
stationary source determinations unless 
the source belongs to a stationary 
source category that as of August 7, 

1985. is regulated under section 111 or 
112 of the Act, or listed in section 
(b)(2)(iv)(C) of the regulations proposed 
for promulgation. 

The regulation defines major 
modification of a source as any physical 
change or change in the method of 
operation of a major stationary source 
tht would result in a significant net 
increase in any pollutant for which the 
area is nonattainment. The following 
activities are exempted. 

1. Routine maintenance, repair and 
replacement; 

2. Use of an alternative fuel or raw 
material by reason or an order granted 
under requirements of Federal law; 

3. Use of an alternative fuel at a steam 
generating unit to the extent that the fuel 
is generated from municipal solid waste; 

4. Use of an alternative fuel or raw 
material by a stationary source which 
the source was continuously capable of 
accommodating since before December 
21,1976, unless prohibited under an 
enforceable permit condition 
established after that date, or use of an 
alternative fuel or raw material 
approved for use under any permit 
issued pursuant to 35 Illinois 
Administrative Code 201.143, or this 
rule; 

5. An increase in the hours of 
operation or in the production rate, 
unless the change would be prohibited 


under any enforceable permit condition 
established after December 21,1976; and 

6. Any change in ownership at a 
stationary source. 

With respect to item 4 above in the 
definition of modification, an exemption 
is provided in the Federal regulations at 
40 CFR 51.165(a)(l)(v)(Cy5; from 
inclusion as a modification, the use of 
an alternate fuel or raw material by a 
source which was capable of 
accommodating before December 21, 
1976, unless prohibited by certain permit 
conditions. 35 IAC 201.143 was 
approved by USEPA on May 31,1972 (37 
FR 10862). This exemption has been 
misused by States exempting sources 
which have lost the ability to 
accommodate a given fuel or raw 
material but did possess the ability at 
one time before December 21,1976. The 
exemption was intended to apply to 
sources which had continuously been 
capable since before December 21,1976, 
of accommodating a given fuel or raw 
material. This is more easily understood 
when one realizes that the bar to using 
the exemption related to having certain 
permit conditions only makes sense if a 
source has continuous capability, 
because it is not necessary to prohibit 
the use of a fuel or raw material by 
permit condition if a source is not 
capable of accommodating such fuel or 
raw material. To clarify this issue, the 
definition of modificaton in 
(b)(2)(v)(E)/'77 of the rule proposed for 
Federal promulgation includes the 
words “and has continuously remained 
capable.** 

The regulation provides that a net 
emissions increase is the amount by 
which the sum of any increases in actual 
emissions from a physical change or 
change in method of operation and any 
other contemporanous increases or 
decreases in actual emissions are 
creditable and exceed zero. 

The regulation defines an increase or 
decrease in actual emissions as 
contemporaneous only if it occurs 
between the date that an increase 
occurs and the date 5 years before an 
application is submitted. A change in 
actual emissions is creditable only to 
the extent that no other permit has been 
issued for the source which relied on the 
same change in actual emissions and 
which is still permitted when the 
particular change occurs and only to the 
extent that the new and old levels differ. 

The regulation provides that a 
decrease in actual emissions is 
creditable only to the extent that: (1) It 
is enforceable at the time construction 
on a change begins; (2) it has 
approximately the same qualitative 
significance for public health and 
welfare; (3) the old level of the lower of 


actual or allowable emissions exceeds 
the new level of actual emissions; and 
(4) it is demonstrated that the emission 
reductions were not relied on for 
demonstrating attainment or reasonable 
further progress (RFP) in the 
nonattainment area which the change 
will impact. 

The regulation states that an increase 
from a physical change only occurs 
when the emissions unit becomes 
operational and begins emitting a 
particular pollutant. Any replacement 
unit requiring shakedown, however, 
becomes operational only after a 
reasonable shakedown period which 
may not exceed 180 days. 

The regulation denotes as significant a 
net emission increase of 100 tons per 
year (tpy) for carbon monoxide; 40 tpy 
for nitrogen oxide: 40 tpy for sulfer 
dioxide; 25 tpy for particulate matter; 
and 40 tpy of volatile organic 
compounds for ozone. 

With regard to the relaxation of a 
source specific limitation, the regulation 
provides as follows: No person shall 
cause or allow the operation of a source 
to exceed any enforceable limitation. 
When a source or modification becomes 
major by virtue of a relaxation in or the 
expiration of an enforceable limitation 
established after August 7,1980, the 
provisions of this rule shall apply as 
though construction had not yet 
commenced on the source or 
modification. The regulation sets forth 
requirements for major stationary 
sources in nonattainment areas. These 
include: Lowest Achievable Emission 
Rate (LAER), maintenance of reasonable 
further progress (RFP), emission offsets, 
and compliance of sources under 
common ownership. 

The factors considered in the LAER 
determination are set forth. The owner 
or operator of a new major stationary 
source must demonstrate that the 
control equipment and process measures 
applied to the source will produce 
LAER. Further, the owner or operator 
shall provide a detailed showing that 
the proposed emission limit constitutes 
LAER. 

In regard to the maintenance of RFP, 
the regulation requires that the owner or 
operator of a new major source shall 
provide equal or greater emission offsets 
than the allowable emissions from the 
source or in the case of a major 
modification equal or greater emission 
offsets than the net increase in 
emissions from the modification. This 
allows USEPA to assure that the source 
or modification will not interfere with 
RFP. USEPA shall allow the use of all or 
some portion of the available growth 
allowance (if any such allowance is 
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approved by USEPA in the future to 
satisfy these requirements, if the owner 
or operator can show that possible 
sources of emission offsets were 
investigated and none were reasonably 
available at the time of the permit 
applications. All emissions offsets must 
be federally enforceable. 

In regard to the baseline and emission 
offsets determination, the regulation 
provides that an emission offset must be 
obtained prior to the permit application 
for the new or modified source. It must 
be effective prior to start-up of the new 
or modified source. The baseline for 
determining the extent to which 
emissions reductions are creditable as 
offsets shall be the actual emissions of 
the emission source from which the 
offset is to be obtained to the extent 
they are in compliance with any 
applicable State or Federal emissions 
limitations. Moreover, if the RFP and 
attainment demonstration approved by 
USEPA as part of the Illinois SIP is 
based on the applicable State or Federal 
emission limitation (as opposed to 
actual emissions) and the emission 
source from which the offset is to be 
obtained is subject to such limitation, 
then the basis for offsets shall be the 
lesser of the State or Federal limitation 
or the potential to emit of the emission 
source. The regulation further provides 
that the location of sources providing 
the emission offsets must be consistent 
witrh the guidelines in 40 CFR Part 51, 
Appendix S, Section IV.D. Replacement 
of one volatile organic compound with 
another of less reactivity does not 
constitute an emission reduction credit. 

The regulation requires that the owner 
or operator shall demonstrate that all 
major stationary sources owned or 
operated in Illinois either are in final 
compliance or are in compliance with a 
federally enforceable schedule for final 
compliance with all applicable State and 
Federal air pollution requirements. 

The regulation requires the owner or 
operator of a source of emissions of 
volatile organic compounds or carbon 
nonoxide, to demonstrate that the 
benefits of the new major source or 
major modification significantly 
outweigh the environmental and social 
costs imposed as a result of its location, 
construction, or modification. The basis 
for this demonstration must be an 
analysis of alternative sites, sizes, 
production, processes, and 
environmental control techniques for 
such proposed source. 

The regulation imposes the following 
requirements on the operation of a 
major stationary source or major 
modification: No person shall cause or 
allow the operation of a new major 
stationary source or major modification 


unless it is in compliance with the 
applicable LAER requirements for that 
source. Further, no person shall cause or 
allow the operation of a new major 
stationary source or major modification 
which is required to demonstrate that it 
would not interfere with RFP by use of a 
growth allowance or use of emission 
offsets. 

Finally, the regulation provides that 
no person shall cease to maintain 
emission offsets which were provided 
for a new source or modification. 

Effect of Plantwide Definition of Source 

Consistent with the decision reached 
in Chevron U.S.A., Inc vs. National 
Resources Defense Council. Inc. 467 US 
837 (1984), the regulation proposed for 
Federal promulgation contains a 
plantwide definition of source. For this 
regulation to become finally adopted 
and remove the growth moratorium, the 
State must show that it is making, and 
will continue to make reasonable efforts 
to adopt and submit a complete plan for 
RFP and timely attainment of the 
NAAQS. 

Section 110(a)(2)(I) Construction Ban 

On February 21.1980 (45 FR 11492). 
USEPA conditionally approved the 
Illinois Part D sulfur dioxide, 
particulates (with the exception of iron 
and steel sources), ozone, carbon 
monoxide, nitrogen dioxide, and NSR 
plans. These conditional approvals had 
the stated effect of lifting sanctions. 
However, the May 26.1981 Seventh 
Circuit decision in Citizens for a Better 
Environment v. United States. 649 F. 2d 
522 (7th Cir. 1981), had the effect of 
removing USEPA s conditional approval 
of the NSR portion of Illinois’ Part D 
plan and, thereby, reimposing the 
sanctions in all nonattainment areas. 

In light of today’s proposed approval 
of NSR rules, USEPA is also proposing 
to take action on the issue of whether or 
not to lift the section 110(a)(2)(I) 
construction sanctions. In particular, 
USEPA solicits comment on two 
alternative courses of action. 

The first alternative, which USEPA 
believes is preferable, is to lift the 
construction ban when USEPA takes 
final action on NSR rules for Illinois. 

The central rationale for this choice is 
that the decision in Citizens fora Better 
Environment had the effect of 
reimposing sanctions only for NSR 
deficiencies in Illinois' Part D plan, and 
without regard to the specific pollutant 
for which an area was not in attainment. 
Curing the deficiency removes the 
rationale for imposing the sanctions, and 
they should therefore be lifted. Also, the 
current ground rules applicable when 
USEPA lifts the construction ban were 


set when the current Part D plan was 
conditionally approved in 1980. 

1 Although several years have passed 
since USEPA established its policies 
and ground rules concerning the lifting 
of construction bans, the Agency has 
tentatively concluded that these policies 
and ground rules are still appropriate. 

The State now has before USEPA SIP 
revisions intended to provide for a fully 
approvable plan for ozone and carbon 
monoxide for all nonattainment areas. 
USEPA is processing these revisions. In 
addition, the State has submitted sulfur 
dioxide and total suspended particulate 
regulations to replace those remanded 
by the courts, and these too are being 
processed. 

As an outgrowth of negotiations 
among the State, Citizens for a Better 
Environment, and industry 
representatives, the State has adopted 
iron and steel regulations and submitted 
them to USEPA. However, if any of 
these submittals prove to have 
deficiencies, USEPA could disapprove 
the SIP and reimpose a construction ban 
for failing to provide for attainment of 
the NAAOS for those pollutants. 

This notice of proposed rulemaking 
applies only to NSR portions of the plan. 
USEPA is proposing approval of NSR 
measures that would eliminate NSR 
deficiencies and make it possible of 
USEPA to lift the present construction 
ban which is in place because of these 
specific NSR deficiencies. If these 
measures go through final rulemaking, 
USEPA believes that the Agency should 
not continue the construction ban in 
Illinois’ primary non-attainment areas 
for NSR. USEPA believes that the 
primary purpose of the ban is to provide 
an incentive for submitting revised plans 
that meet the Part D requirements. Thus, 
it would be both inequitable and 
counterproductive to defer proposed 
action removing the construction ban, 
because the only reason for imposing 
the ban—the lack of an NSR program— 
will be rectified with the promulgation 
OR APPROVAL of the NSR regulations 
contained in this notice. 1 2 If and when 


1 The requirements for an approvable SIP, 
including discussions of construction bans are 
described in a General Preamble” for Part D 
rulemaking published at 44 FR 38583 duly 2.1979) 44 
FR 5037 (August 28,1979), 44 FR 53761 (September 
17.1979) and 44 FR 67182 (November 23.1979). 

* However, in view of the construction ban's 
central purpose and an incentive for Part D planning 
by the States, it could be said that the ban should be 
lifted only upon approval of SIP revisions submitted 
by a State under section 110(a) of the Act and not 
upon promulgation of a Federal implementation 
plan revision developed by USEPA under section 
110(c). thus. USEPA solicits comments on whether, 
in deciding if the construction ban in Illinois should 
be lifted upon adoption of NSR rules, a distinction 

Continued 
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the need arises for a construction ban 
(e.g.. through disapproval of the control 
plan for a pollutant), USEPA will then 
either (1) not lift the ban in Illinois if the 
disapproval occurs before the 
promulgation of these NSR rules or (2) 
reimpose the ban if the disapproval 
occurs after the promulgation of these 
NSR rules. 

The second alternative is to keep the 
ban in place until Illinois has a fully 
approved Part D SIP on the theory that it 
may no longer be appropriate to lift 
sanctions in the absence of a complete 
approved plan. Regarding ozone 
nonattainment areas, while Illinois has 
submitted an ozone plan in an effort to 
meet all of the requirements of Part D, it 
has not been approved or disapproved 
by USEPA. Similarly, regarding 
particulates and sulfur dioxide, SIP 
submissions are still pending. However, 
USEPA could not promulgate its own 
Part D measures under section 110(c) as 
quickly as it can evaluate, and possibly 
approve, the Illinois submissions. 

Hence, there seems to be little purpose 
in keeping the ban in effect 

Promulgation Departures From 40 CFR 
51.165(a) 

The minimum requirements for a 
Federal promulgation of a New Source 
Review Rule are set forth at 40 CFR 
51.165(a). A promulgated rule can be no 
more stringent than the minimum 
Federal requirements. Although the 
regulation being proposed for 
promulgation today contains departures 
from the text at 40 CFR 51.165(a), 

USEPA has carefully evaluated these 
changes and concluded that they are 
equivalent to the minimum Federal 
requirements rather than more or less 
stringent. The departures are 
summarized below: 

(1) Section 52.736(b)(l)(iii) allows 
USEPA to delegate all or part of its 
authority under this rule to the Illinois 
Environmental Protection Agency 
(IEPA). Where IEPA has been delegated 
authority, it shall act for USEPA and 
make the determination which would 
otherwise be made by USEPA. 

(2) Changes have been made to the 
definition of the following terms from 
those which are contained in 40 CFR 
51.1«(j): begin actual construction (here 
referred to as actual construction), 
actual emissions, allowable emissions, 
and stationary source. 

(3) The following terms used in the 
proposed promulgation are not in 40 
CFR 51.18(j) but are defined in a manner 


should be made based on whether final action 
approves the Illinois NSR rules being developed by 
11*08 or promulgates the federal NSR program 
developed by USEPA. 


consistent with other Federal 
requirements: Emission baseline, 
emission offset, reasonable further 
progress, and volatile organic 
compound. 

(4) USEPA's position with regard to 
secondary emissions is currently under 
review. USEPA believes the decision 
reach in Natural Resources Defense 
Council vs. USEPA. 725 F.2d 761 
(C.A.D.C, 1964) may allow USEPA to 
exempt only to and fro vessel emissions 
from the definition of secondary 
emissions. The regulation proposed for 
promulgation today exempts only to and 
fro emissions. 

The State New Source Review Rule 
Under Consideration by the IPCB 

The New Source Review rule 
currently under consideration by the 
IPCB is essentially similar to the rule 
proposed for Federal promulgation 
today. The departures are discussed 
below. The state’s proposed rule, 
however, contains a number of 
nonsubstantive changes designed to 
make it conform in style with the 
remainder of the Illinios Administrative 
Code. Additionally, the State rule 
contains no provision authorizing 
delegation of the program to another 
Agency. 

Federal Enforceability 

The State New Source Review rule 
does not use the term “federally 
enforceable” When referring to 
operating permits. This is consistent 
with the decision reached in Citizens for 
a Better Environment vs. United States 
Environmental Protection Agency, 649 
F.2d 522 (7th Cir. 1981). in this decision, 
the Seventh Circuit Court held that State 
operating permits issued as part of a 
federally approved permit program were 
federally enforceable. 

Stack Height 

The State has reviewed its 
requirements for conformance with 
USEPA’s Stack Height Policy which was 
promulgated July 8,1965 (50 FR 27892). 
On April 8.1966. the State submitted the 
results of its review to USEPA. The 
State's review concluded that all future 
stacks and sources that are governed by 
Illinois regulations will conform with 
USEPA’s Stack Height Regulations. 
Proposed rulemaking on the state s 
conformance with USEPA Stack Height 
Regulation is contained in a Separate 
Federal Register notice to be published 
shortly. USEPA will not finally 
promulgate this rule until it finally 
approves the stack height regulations. 


Definition of Source 

The IPCB has decided to retain a dual 
definition of source. This dual source 
definition was also part of the State's 
New Source Review rule which was 
disapproved by USEPA on September 
25,1985 (50 FR 38803). In contrast, the 
rule being proposed for Federal 
promulgation contains a plantwide 
definition of source. 

Vessel Emissions 3 

The treatment of vessel emissions in 
the State rule has been developed in 
consultation with USEPA’s staff in its 
Office of Air Quality Planning and 
Standards. USEPA, at present, has 
adopted no vessel emission policy to 
replace the policy which was overturned 
and remanded to USEPA FOR 
FURTHER CONSIDERATION BY THE 
Court of Appeals for the Dsitrict of 
Columbia Circuit on January 17,1984. 
The approach taken by Illinois to vessel 
emissions is sufficiently conservative to 
be approvable by USEPA no matter 
what policy USEPA finally adopts. 

Other treatment of vessel emissions may 
not meet the minimum requirements of 
the ultimately adopted Federal policy in 
this matter, and. if this were the case, 
may not be approvable by USEPA. In 
contrast, the proposed promulgation by 
USEPA meets the requirements of the 
vessel emission rules remanded to 
USEPA for further consideration. If the 
proposed promulgation requirements do 
not comport with whatever policy 
USEPA finally adopts, then USEPA will 
modify its treatment of vessel emissions 
in final promulgation to conform to the 
new requirements. 

Growth Allowances 

USEPA is proposing approval of the 
growth allowance provisions of the 
State’s New Source Review rule today 
with the understanding that there are at 
present no growth allowances in the SIP. 
USEPA is currently revising its policy 
relative to growth allowances. Any 
growth allowances incorporated in the 
SIP must comply with USEPA policy in 
effect at the time the State submits a 
growth allowance to USEPA for Federal 
Approval. 

Opportunity for Public Hearing 

USEPA will hold an informal public 
hearing on the promulgation of New 
Source Review rules in Illinois. The 
hearing will be held at 11:00 a.m. on 


** The Illinois regulation defines source to Include 
all activities of vessels and other conveyances 
transferring materials to or from a source bs part of 
the source. 
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August 6.1987, in Room 1680. 230 S. 
Dearborn Street, Chicago. Illinois. 

Public Comment 

USEPA is soliciting public comment 
on both the proposed promulgation of 
New Source Review rules into the 
Illinois SIP and on the proposed 
approval of the New Source Review 
rules currently under development by 
the 1PCB. Public comments should be 
sent to the Region V office listed in the 
beginning of this Federal Register notice. 
Comments received by September 7, 
1987, will be considered in USEPA’s 
final rulemaking. 

Under the Regulatory Flexibility Act, 5 
U.S.C. 600 et seq„ USEPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposal or 
final rule on small entities. Under 5 
U.S.C. 605(b), this requirement may be 
waived if USEPA certifies that the rule 
will not have a significant economic 
effect on a substantial number of small 
entities. Small entities include small 
business, small not-for-profit 
enterprises, and governmental entities 
with jurisdiction over a population of 
less than 50,000. 

USEPA believes that these rules, if 
finally promulgated, will not have a 
significant negative economic effect on a 
substantial number of small entities. 
Although some new requirements will 
be placed on Illinois sources requesting 
permits under the New Source Review 
rules, the requirements to be imposed 
are the Federal minimum requirements 
as previously established in the Code of 
Federal Regulations. The alternative to 
imposing these minimum Federal 
requirements is the continuation of the 
growth moratorium which is in effect 
because a New Source Review program 
has not been approved in Illinois’ 
primary nonattainment areas. Although 
the costs and benefits of imposing these 
requirements are difficult to accurately 
quantify, USEPA believes that the 
benefit of ending the construction 
moratorium greatly outweighs the costs. 

USEPA expressly solicits any 
information available to the contrary. 
Such information should be submitted to 
the above listed address for public 
comments. 

If instead, USEPA grants final 
approval to the State’s New Source 
Review rule, then the plan approval 
would be addressed by the 
Administrator’s certification that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709). 

Under Executive Order 12291, today s 
action is not "Major”. It has been 


submitted to the Office of Management 
and Budget (OMB) for review. 

List of Subjects in 40 CFR Part 52 

Air pollution control, Ozone, Sulphur 
oxides. Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide. 
Hydrocarbons, Intergovernmental 
relations, Incorporation by reference. 

Authority: 42 U.S.C. 7401-7642. 

Dated: June 2.1986. 

Valdas V. Adamkus, 

Regional Administrator. 

Editorial Note: This document was received 
at the Office of the Federal Register June 23, 
1986. 

(FR Doc. 87-14566 Filed 6-25-87: 8:45 am] 

BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Reclamation 

43 CFR Part 426 

Acreage Limitation Rules and 
Regulations 

agency: Bureau of Reclamation. 

Interior. 

action: Proposed rule. 

summary: On April 13,1987, the 
Department of the Interior (DOI) 
promulgated final rules for the 
administration of the Reclamation 
Reform Act of 1982 (RRA), (52 FR 11954). 
replacing the rules that were published 
in the Federal Register on December 6, 
1983 (48 FR 54768). Since the April 13 the 
rules were published, the DOI has 
determined that several provisions 
relating to the involuntary acquisition of 
land require correction or clarification. 
The proposed rule revises the applicable 
provisions. 

date: Comments on the proposed rule 
must be submitted on or before July 27, 
1987. 

address: Written comments on the 
proposed rules are to be submitted to 
Phillip T. Doe, Chief, Acreage Limitation 
Branch; Bureau of Reclamation; E&R 
Center, Code D-410; P.O. Box 25007; 
Denver, CO 80225. 

FOR FURTHER INFORMATION CONTACT: 

Phillip T. Doe, telephone (303) 236-8065. 

SUPPLEMENTARY INFORMATION: 

Rationale for Proposed Changes 

Sections 426.11(h)(2) and 426.16(a) of 
the April 13th rules provide that when 
irrigable or irrigation land is gifted to a 
landholder, the land is considered to be 
involuntarily acquired. As such, the land 
(1) is exempt from the 10-year deed 


covenant restricting the resale value 
during that 10-year period to a 
Secretarially approved price if the land 
is to retain its eligibility to receive 
irrigation water and (2) is entitled to 
receive irrigation water for a grace 
period of 5 years if it becomes excess in 
the new ownership. Upon further review 
of the RRA, the DOI has determined that 
these provisions exceed the authority of 
the Secretary. 

In regards to application of a deed 
covenant requiring Secretarial sale price 
approval, section 224(e) of the RRA 
provides that, “Any nonexcess land 
which is acquired into excess status 
pursuant to involuntary foreclosure or 
similar involuntary process of law, 
conveyance in satisfaction of a debt 
(including, but not limited to, a 
mortgage, real estate contract, or deed 
of trust), inheritance, or devise, may be 
sold at its fair market value without 
regard to any other provision of this 
title * * V In regards to the 5-year 
grace period for receiving irrigation 
water, section 216 of the RRA provides 
that land acquired into excess status is 
eligible for a temporary water supply if 
its is acquired by "involuntary 
foreclosure, or similar involuntary 
process of law, by bona fide conveyance 
in satisfaction of a debt (including, but 
not limited to. a mortgage, real estate 
contract, or deed of trust), by 
inheritance, or by devise * * V' It can 
be seen from these quotations that the 
term "gift” is never used in the 
provisions addressing involuntary 
processes of law. It should be noted that 
the definition or "devise”, as defined in 
Black’s Law Dictionary, is "a 
testamentary disposition of land or 
realty; a gift of real property by the last 
will and testament of the donor.” 

Clearly, "devise” does not include 
"gifts” other than those made through 
the testamentary process, and that form 
of involuntary acquisition is specifically 
addressed in section 224(e) by use of the 
term "inheritance.” 

For these reasons, we propose to 
strike reference to the term "gift” in 
§§426.11(h)(2) and 426.16(a) of the rules. 
But. as in the April 13th rules, the 
proposed rule will continue to provide 
for the 5-year eligibility period and the 
removal of the deed covenant when land 
is acquired through involuntary 
foreclosure or similar involuntary 
process of law, conveyance in 
satisfaction of a debt (including, but not 
limited to. a mortgage, real estate 
contract, or deed of trust), inheritance, 
and devise. 
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Executive Order 12291 

The DOI has determined that the 
proposed rules do not constitute a major 
rule under Executive Order 12291; 
therefore, a Regulatory Impact Analysis 
is not required and has not been 
prepared. 

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 

National Environmental Policy Act 
(NEPA) Compliance 

We have determined that this action 
meets the criteria for an action 
categorically excluded from the 
provisions of NEPA (40 CFR 1508.4) 
under Departmental Manual part 516 
DM 6, Appendix 9, section 9.4.A.1— 
“Changes in regulations or policy 
directives and legislative proposals 
where the impacts are limited to 
economic and/or social effects/* 

Small Entity Flexibility Analysis 

The proposed rules will not have a 
significant economic effect on a 
substantial number of small entities. 
Gifted land will continue to be subject 
to the deed convenant provisions and if 
it becomes excess in the new ownership, 
such land will not be eligible to receive 
irrigation water for a 5-year grace 
period. While these factors could affect 
the resale value of such land and the 
level of income associated with any 
irrigated production, the financial status 
of a landholder will improve, 
nevertheless, as a result of being a 
recipient of gifted land. 

List of Subjects in 43 CFR Part 426 

Irrigation, Reclamation, Reporting and 
recordkeeping requirements. 

For the reasons stated in the 
preamble, it is proposed to amend Title 
43, Chapter I. of the Code of Federal 
Regulations by amending Part 426 to 
read as follows: 

Dated: June 1 . 1987. 

C. Dole Duvall, 

Commissioner. Bureau of Redomotion. 

PART 426—RULES AND 
REGULATIONS FOR PROJECTS 
GOVERNED BY FEDERAL 
RECLAMATION LAW 

1 . The authority citation for Part 426 
continues to read as follows: 

Authority: Administrative Procedure Act, 

60 Slat. 237. 5 U.S.C. 552; the Reclamation 
Reform Act of 1982, Pub. L. 97-293, title II. 96 
Stat. 1263: and the Reclamation Act of 1902. 
as amended and supplemented. 32 Stat. 388 
(43 U.S.C. 371 et seq ). 


2. Section 428.11 is amended by 
revising paragraph (h)(2) to read as 
follows: 

§ 426.11 Excess land. 

* • • * * 

(h)(1) * * - 

(2) Involuntarily acquired land. Upon 
acquisition of land burdened by such a 
deed covenant through involuntary 
foreclosure or similar involuntary 
process of law. conveyance in 
satisfaction of a debt (including, but not 
limited to. a mortgage, real estate 
contract, or deed of trust), inheritance, 
or devise, the deed covenant shall be 
removed by the Secretary at the request 
of the acquiring party, by a release of 
equitable servitude or other appropriate 
legal instrument. 

• » • « • 

3. Section 426.16 is amended by 
revising the first sentence of paragraph 
(a) to read as follows: 

§ 426.16 Involuntary acquisition of land. 

(a) Nonexcess land. Nonexcess land, 
irrespective of whether it is subject to a 
10-year deed covenant requiring 
Secretarial sale price approval, and 
which becomes excess because it is 
acquired through involuntary 
foreclosure or similar involuntary 
process of law, conveyance in 
satisfaction of a debt (including, but not 
limited to. a mortgage, real estate 
contract, or deed of trust), inheritance, 
or devise is eligible to receive irrigation 
water in the new ownership for a period 
of 5 years. * * * 

***** 

[FR Doc. 87-14540 Filed 6-25-87; 8:45 am] 
BILUNG CODE 43t0-09~M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 2 

I GEN Docket No. 87-212; FCC 87-2041 

Equipment Authorization and 
Identification Requirements 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The Commission proposes to 
simplify its equipment authorization and 
identification requirements under Port 2 
of its Rules. This action is intended to 
improve the efficiency of the 
Commission’s equipment authorization 
program by discontinuing the use of the 
manufacturer code, by deleting the 
requirements to notify the Commission 
when trade names are changed or 
added, and by permitting a less 


restrictive format for the equipment 
identification lable. 

ADDRESS: Federal Communications 
Commission, Washington. DC 20554. 

dates: Comments due: August 10. 1987 

Reply comments due: August 25,1987. 

FOR FURTHER INFORMATION CONTACT: 

Ruby Moore, Equipment Authorization 
Branch, Office of Engineering & 
Technology, (301) 725-1585. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rule Making, GEN Docket 87- 
212. FCC 87-204. adopted June 4,1987. 
released June 19,1987. 

The full text of Commission decisions 
is available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street NW., Washington, DC The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor. International 
Transcription Service. (202) 857-3800, 
2100 M Street NW.. Washington. DC 
20037. 

Summary' of Notice of Proposed Rule 
Making 

1. By this action, the Commission 
proposed proposes to amend Part 2 of its 
Rules as it pertains to the equipment 
authorization program. The 
Commission’s experience in processing 
equipment authorization requests has 
revealed a need for revision and 
simplification of the rules. The existing 
regulations impose unnecessary filing 
requirements on the public that increase 
Commission processing time of requests, 
and delay the marketing of new 
products. The authorization program has 
become burdensome to administer, in 
particular, in cases dealing with changes 
in trade names or manufacturing 
sources. In addition, experience has 
shown that the procedures used by the 
Commission to obtain samples of 
equipment to verify compliance with the 
relevant technical requirements need to 
be changed to improve the efficiency of 
the authorization program. 

2. In order to improve the efficiency of 
its equipment authorization program, the 
Commission proposes to simplify its 
record-keeping requirements on 
manufacturing sources, to discontinue 
issuing manufacturer codes for 
equipment identification, to delete the 
requirements to notify the Commission 
when trade names are changed or 
added, and to permit a less restrictive 
format for the equipment identification 
label. The Commission also proposes to 
modify its sampling and information 
collection procedures in order to reduce 
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the time needed by Commission staff to 
review applications or test equipment. 

3. Pursuant to the Regulatory 
Flexibility Act of 1980. 5 U.S.C. 601 et 
seq.. this proceeding will have a 
beneficial economic impact on the 
industry because the adoption of the 
rules proposed in this Notice would 
delete certain burdensome Filing 
requirements currently associated with 
the Commission's equipment 
authorization program. Public comment 
is requested on the initial regulatory 
flexibility analysis set out in full in the 
Commission’s complete decision. 

4. The proposal contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to contain new or modified forms 
of record-keeping or information 
collection, labeling. disclosure, or record 
rentention requirements. It will decrease 
the burden hours imposed on the public. 

5. This is a non-restricted notice and 
comment rule making proceeding. See 
§ 1.1231 of the Commission’s Rules. 47 
CFR 1.1231, for rules governing 
permissible ex parte contacts. 

6. Pursuant to the applicable 
procedures set forth in §§ 1.415 and 
1.419 of the Rules. 47 CFR 1.415 and 
1.419, interested parties may File 
comments on or before August 10,1987, 
and reply comments on or before August 
25,1987. 

All relevant and timely comments will 
be considered before Final action is 
taken in this proceeding. 

List of Subjects in 47 CFR Part 2 

Reporting requirements, Imports. 

PART 2—(AMENDED! 

We propose that Part 2 of Chapter I, 

I itle 47 of the Code of Federal 
Regulations, be amended as follows: 

1. The authority citation for Part 2 is 
revised to read as follows: 

Authority: Secs. 4, 302. 303, 307 of the 
Communications Act of 1934. as amended. 47 
U.S.C. 154. 302. 303, and 307. unless otherwise 
noled. 

2. All authority citations contained in 
Subparts 1, J, and K are removed. 

3. A new § 2.910 is added to read as 
follows: 

§2.910 Submittal of information to the 
Commission. 

Any information or equipment 
samples requested by the Commission 
with respect to the provisions of Subpart 
I of this part should be submitted to the 
FCC, Authorization and Evaluation 
Division. 7435 Oakland Mills Road, 
Columbia, MD 21046, unless otherwise 
directed. 


4. A New § 2.924 is added to read as 
follows: 

§ 2.924 Marketing of electrically identical 
equipment having multiple trade names and 
models or type numbers under the same 
FCC Identifier. 

Devices having different model or 
type numbers, or trade names may be 
marketed without additional 
authorization provided, such devices are 
electrically identical and the equipment 
bears an FCC Identifier validated by a 
grant of equipment authorization. 

5. In § 2.925, paragraphs (a) and (b)(1) 
are revised to read as follows: 

§ 2.925 Identification of equipment 

(a) Each equipment covered in an 
application for equipment authorization 
shall bear a nameplate or label listing 
the following: 

(1) FCC identifier consisting of the 
two elements in the exact order 
specified in § 2.926. The FCC Identifier 
shall be preceded by the term, “FCC ID” 
in capital letters on a single line, and 
shall be of a type size large enough to be 
legible without the aid of magnification. 
Example: FCC ID: XXX123. 

(2) If desired, the applicant/grantee 
name, a trade name or both the trade 
name and the applicant/grantee name. 

(3) If desired, country of origin, as 
prescribed by 19 U.S.C. 1304, for 
equipment of foreign origin. 

(4) Any other statements or labelling 
requirements imposed by the rules 
governing the operation of the specific 
class of equipment, except that such 
statement(s) of compliance may appear 
on a separate label at the option of the 
applicant/grantee. 

(5) Equipment subject only to 
registration will be identified pursuant 
to Part 68 of this chapter. 

Suggested Label Formats 

If desired the FCC identification label 
be combined with other labels such as 
UL, rating, etc. 

Example A—Devices assigned a 
single FCC ID or required to be assigned 
a single FCC ID. See §§ 2.925(a) and 
2.925(b)(3). 

FCC ID: (grantee code) (product code) 
Grantee name or trade name 1 
Country of origin 1 

Example B—Transmitter/receiver 
combinations, with different FCC IDs 
assigned to TX and RX sections. See 
§ 2.925(b)(1). 

TX FCC ID: (grantee code) (product 

code) 

RX FCC ID: (grantee code) (product 

code) 

Grantee name or trade name 1 
Country of origin 1 

1 Optional 
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(b) * * * 

(1) Separate FCC Identifiers may be 
assigned to a device consisting of two or 
more sections assembled in a common 
enclosure, but constructed on separate 
sub-units or circuit boards with 
independent frequency controlling 
circuits. The FCC Identifier assigned to 
any transmitter section shall be 
preceded by the term “TX FCC ID”, the 
FCC Identifier assigned to any receiver 
section shall be preceded by the term 
“RX FCC ID” and the identifier assigned 
to any remaining section(s) shall be 
preceded by the term “FCC ID”. 
***** 

6. In § 2.926. paragraphs (a), (b), (c) 
and (d) are revised to read as follows: 

§2.926 FCC Identifier. 

(a) A grant of equipment authorization 
issued by the Commission will list the 
validated FCC Identifier consisting of 
the grantee code assigned by the FCC 
pursuant to paragraph (b) of this section, 
and the equipment product code 
assigned by the grantee pursuant to 
paragraph (c) of this section. See 
example below. 

_ Grantee code 

1 _ Equipment product code 

1 1 

FCC ID: XXX123 


(b) The grantee code assigned 
pursuant to paragraph (b) of this section 
is assigned permanently to applicants/ 
grantees and is valid only for the party 
specified as the applicant/grantee in the 
code assignment(s). 

(c) A grantee code will have three 
characters consisting of Arabic 
numerals, capital letters or a 
combination thereof. A prospective 
grantee or his authorized representative 
may submit a written request to the 
Commission for assignment of a grantee 
code at any time. However, it is 
preferred that grantee codes be 
requested prior to filing applications for 
equipment authorization. If a grantee 
code is not requested in advance, one 
will be assigned at the time an 
application is received by the FCC 
Laboratory, and the applicant will be 
notified to make any necessary label 
revisions in order to comply fully with 
application procedural rules. 

(1) After assignment of a grantee code 
each grantee will continue to use the 
same grantee code for subsequent 
equipment authorization applications. In 
the event the grantee name is changed. 
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or ownership is transferred, the 
circumstances shall be reported to the 
Commission so that a new grantee code 
can be assigned, if appropriate. See 
§§ 2.934 and 2.935 for additional 
information. 

(d) The equipment product code 
assigned by the grantee shall consist of 
a series of Arabic numerals, capital 
letters or a combination thereof. The 
total of Arabic numerals and capital 
letters may not exceed 11 and shall be 
one which has not been previously used 
in conjunction with: 

(1) The same grantee code and, 

(2) An application denied pursuant to 
§ 2.919 of this chapter. 
***** 

§ 2.929 (Amended] 

7. In § 2.929, paragraph (b) (3) is 
removed. 

8. Section 2.934 is revised to read as 
follow's: 

§ 2.934 Change in name and address of 
grantee. 

Whenever there is a change in the 
name and address of the grantee of an 
equipment authorization, notice of such 
change(s) shall be filed 30 days before 
the grantee starts using the new name 
and address, in order for the 
Commission to update its records of 
grantee names and addresses and 
grantee codes. 

9. A new § 2.946 is added to read as 
follows: 

§ 2.946 Penalty for failure to provide test 
samples and data. 

Any party holding a grant of 
equipment authorization issued by the 
Commission, or who markets equipment 
subject to the provisions of this chapter 
shall provide test sample(s) or data 
upon request by the Commission. 


Failure to comply with such request 
within 30 days, or to respond in writing 
as to why the sample(s) or data 
requested cannot be provided within the 
30 day period may be cause for 
forfeiture, pursuant to § 1.80 of Part 1 of 
this chapter, or other administrative 
sanctions such as suspending action on 
any applications for equipment 
authorization submitted by such party 
while the matter is being resolved. 

10. Section 2.954 is revised to read as 
follows: 

§ 2.954 Identification. 

Devises subject only to verification 
shall be uniquely identified by the 
manufacturer or importer. However, the 
identification shall not be of a format 
which could be confused with the FCC 
Identifier required on certificated, 
notified, type accepted and type 
approved equipment. The importer or 
manufacturer shall maintain adequate 
identification records to facilitate 
positive identification for each verified 
device. 

11. In § 2.967, paragraph (b) is revised 
to read as follows: 

§ 2.967 Changes In type approved 
equipment. 

***** 

(b) a grantee desiring to make a 
change shall notify the Commission of 
such changes. The modified equipment 
shall not be marketed under the existing 
grant of type approval prior to 
notification by the Commission that the 
change is acceptable. The notification 
shall include the identification of the 
equipment involved, and a complete 
description of the changes(s) and shall 
indicate whether the change(s) will be 
made in all units (including previous 
production) or will be made only in 


those units produced after the change(s) 
is authorized. 

***** 

§2.1035 (Removed! 

12. Section 2.1035 is removed. 

13. In § 2.1043, paragraphs (b) 
introductory text and (d) are revised to 
read as follows: 

§ 2.1043 Changes in certified equipment 
***** 

(b) Two classes of permissive changes 
may be made in certificated equipment 
without requiring a new application for 
and grant of certification. Neither class 
of change shall result in a change in 
identification. 

***** 

(d) A change which results in a 
change in the identification with or 
without change in circuitry requires a 
new application for, and grant of 
certification. If the changes affect the 
characteristics required to be reported, a 
complete application shall be filed. If the 
characteristics required to be reported 
are not changed and abbreviated 
procedure of § 2.933 may be used. 

14. Section 2.1300 is revised to read as 
follows: 

§ 2.1300 Cross reference. 

The general provisions of this part, 

§§ 2.909. 2.923. 2.927, 2.929, 2.934. 2.935, 
2.936, and 2.946 shall apply to 
applications for and grants of 
registration for telephone terminal 
equipment pursuant to Part 68 of this 
chapter. 

Federal Communications Commission. 
William). Tricarico, 

Secretary 

(FR Doc. 87-14448 Filed fr-25-87; 8:45 am) 
BILLING CODE 6712-01-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ACTION 

Agency Information Collection Under 
OMB Review 

summary: This notice sets forth certain 
information about an information 
collection proposal by ACTION, the 
Federal Domestic Volunteer Agency. 

Background 

Under the Paperwork Reduction Act 
(44 U.S.C.. Chapter 35). the Office of 
Management and Budget (OMB) reviews 
and acts upon proposals to collect 
information from the public or to impose 
recordkeeping requirements. ACTION 
has submitted the information collection 
proposal described below to OMB. OMB 
and ACTION will consider comments on 
the proposed collection of information 
and recordkeeping requirements. Copies 
of the proposed forms and supporting 
documents (requests for clearance (SF 
83). supporting statement, instructions, 
transmittal letter, and other documents) 
may be obtained from the agency 
clearance officer. 

Need and Use 

Need is to fulfill requirements of Part 
IV of Application for Federal 
Assistance. Used to make decisions 
regarding initial and renewal VISTA 
funding. Respondents are public 
agencies and private non-profits, 
including small organizations. 

To obtain information about or to submit 
comments on this proposed information 
collection, please contact both 

Melvin E. Beetle. ACTION Clearance 
Officer. ACTION, Room M-601, 806 
Connecticut Ave. NW., Washington, 
DC 20525, Tel: (202) 634-0318 
AND 

Joseph Lackey. Desk Officer for 
ACTION, Office of Management and 
Budget, New Executive Office Bldg.. 
Room 3002, Washington. DC 20503. 

Tel: (202) 395-7316 


Office of ACTION issuing the 
Proposal: Volunteers In Service To 
America (VISTA). 

Title of Form: VISTA Project 
Application. 

Type of Request: Revision of a 
Currently Approved Collection. 
Frequency of Collection: Annual. 
General Description of Respondents: 
Non-profit institutions, and State and 
local governments. 

Estimated Number of Annual 
Responses: 1,500. 

Estimated Annual Reporting or 
Disclosure Burden: 13.500 hours. 

Respondents Obligation to Reply: 
Required to obtain a benefit. 

Dated: June 23.1987. 

Melvin E. Beetle. 

ACT]ON Clearance Officer. 

[FR Doc. 87-14558 Filed 6-25-87; 8:45 am) 
BILLING CODE 6050-2S-M 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

Flue-Cured Tobacco Advisory 
Committee; Meeting 

In accordance with the Federal 
Advisory Committee Act (5 U.S.C. App. 
1) announcement is made of the 
following committee meeting: 

Nome: Flue-Cured Tobacco Advisory 
Committee. 

Date: July 7,1987. 

Time: 1 p.m. 

Place: Tobacco Division, Agricultural 
Marketing Service, U.S. Department of 
Agriculture, Flue-Cured Tobacco 
Cooperative Stabilization Corporation 
Building, 1306 Annapolis Drive. 
Raleigh, North Carolina 27605. 
Purpose: To discuss opening dates and 
related matters for the 1987 flue-cured 
tobacco marketing season. 

The meeting is open to the public. 
Persons, other than members, who wish 
to address the Committee at the meeting 
should contact the Director, Tobacco 
Division, Agricultural Marketing 
Service, U.S. Department of Agriculture. 
30012th Street, SW., Washington, DC 
20250. (202) 447-2567, prior to the 
meeting. Written statements may be 
submitted to the Committee prior to or 
at the meeting. 


Dated: June 24.1987. 

William T. Manley, 

Deputy Administrator. Marketing Programs. 

(FR Doc. 87-14648 Filed 6-25-87; 8:45 am) 
BILLING CODE 3410-02-M 


Federal Crop Insurance Corporation 
[Doc. No. 4469SJ 

Reinsurance; Commonwealth of 
t Puerto Rico 

agency: Federal Crop Insurance 
Corporation, USDA. 

action: Notice of availability of 
reinsurance in the Commonwealth of 
Puerto Rico. 


summary: The Federal Crop Insurance 
Corporation (FCIC) herewith gives 
notice to private insurance companies, 
selling crop insurance policies in the 
Commonwealth of Puerto Rico, of the 
availability of reinsurance for such 
policies of insurance. 

On Monday, May 11,1987, FCIC 
published in the Federal Register a final 
rule setting forth the financial and 
operational Standards for Approval to 
be met by private insurance companies 
under a Reinsurance Agreement with 
the Federal Crop Insurance Corporation 
(52 FR 17540). effective for the 1988 
contract year (beginning on July 1.1987). 

The provisions of the standards for 
approval are contained in 7 CFR Part 
400, Subpart L— General Administrative 
Regulations—Standards for Approval; 
Standard Reinsurance Agreement 

This notice is intended to advise all 
interested parties of the availabilty of 
reinsurance under a Reinsurance 
Agreement to all qualifying private 
insurance companies selling crop 
insurance in the Commonwealth of 
Puerto Rico. 

The Puerto Rican Reinsurance 
Agreement for the 1988 contract year 
was issued beginning May 1,1987. 

FOR FURTHER INFORMATION CONTACT: 

Further information with respect to this 
notice, and on applying for a 
Reinsurance Agreement for the 1988 
contract year, may be obtained from 
David W. Gabriel, Assistant Manager 
for Program Administration. Federal 
Crop Insurance Corporation. U.S. 
Department of Agriculture, Washington, 
DC 20250. telephone (202) 475-4407. 
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Done in Washington. DC. on June 16,1987. 
Edward Hews. 

Acting Manager, Federal Crop Insurance 
Corporation. 

|FR Doc. 87-14537 Filed 8-25-87; 8:45 a.m| 

BILLING CODE 3410-08-M 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Export Trade Certificate of Review 

action: Notice of Termination of 
Revocation Proceedings for Export 
Trade Certificate of Review No. 84- 
00013. 

summary: The Department of 
Commerce issued an export trade 
certificate of review to Equinomics, Inc. 
(Equinomics). The certificate holder 
failed to file a timely annual report as 
required by law and the Department 
initiated revocation proceedings. 
Equinomics filed an annual report prior 
to the effective date of revocation. The 
Department has accepted the annual 
report and terminated the proceedings 
to revoke the certificate. 

FOR FURTHER INFORMATION CONTACT: 
George Muller, Acting Director, Office of 
Export Trading Company Affairs, 
International Trade Administration, 
202-377-5131. This is not a toll-free 
number. 

SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (“the Act") Pub. L. 97-290) 
authorizes the Secretary of Commerce to 
issue export trade certificates of review. 
The regulations implementing Title III 
are found at 15 CFR Part 325 (50 FR 1804, 
January 11,1985). Pursuant to the 
authority of the Act, a certificate of 
review was issued to Equinomics on 
June 25.1984 (49 FR 26620. June 28,1984). 

A certificate holder is required by law 
(15 U.S.C. 4018,15 CFR 325.14(a)) to 
submit to the Department of Commerce 
annual reports relating to activities 
covered by its certificate. Failure to 
submit a complete annual report may be 
the basis for revocation (15 CFR 
325.14(c)). 

Equinomics failed to submit its annual 
report within the time required by 
applicable regulations (15 CFR 
325.14(b)). As a result, the Department 
initiated proceedings to revoke 
Equinomics* certificate (52 FR 12444, 
April 16.1987). 

Prior to the effective date of the 
revocation the Department received an 
annual report from Equinomics. 

The Department has determined that 
the annual report is acceptable and has 
terminated the revocation proceedings. 


Accordingly, the certificate of review is 
issued to Equinomics remains in full 
force and effect. 

Dated; June 20.1987. 

George Muller, 

Acting Director. Office of Export Trading 
Company A ffairs. 

[FR Doc. 87-14550 Filed 6-25-87; 8:45 ami 

BILLING CODE 3510-DR-M 


National Oceanic and Atmospheric 
Administration 

Productivity Improvement Program 
Review List 

agency: National Oceanic and 
Atmospheric Administration, 

Commerce. 

action: Notice of availability. 

summary: Pursuant to Office of 
Management and Budget (OMB) Circular 
No. A-70 and Department of Commerce 
Administrative Order 201-41, the 
Department of Commerce has complied 
an inventory of activities it operates 
which provide a product or service 
which could be obtained from a 
commercial source. The National 
Weather Service of the National 
Oceanic and Atomspheric 
Administration (NOAA) is conducting 
an A-76 Review of the National Data 
Buoy Center in Bay St. Louis. 


[FR Doc. 87-14538 Filed 8-25-87; 8:45 am| 

BILLING CODE 3510-06-11 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjustment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in the People's Republic 
of China 

June 23.1987. 

The Chairman of the Committee for 
the Implementation of Textile 


Mississippi. The National Marine 
Fisheries Service of the NOAA is 
conducting an A-76 Review of the 
Northeast Facilities Maintenance in 
Woods Hole. MA; Milford, CT; 
Narragansett, RI; and Sandy Hook, NJ. 
This is not a formal solicitation. This is 
for the sole purpose of announcing A-70 
studies which were not on the 
Commerce Productivity Improvement 
Program Review List in the June 1,1987, 
Federal Register. 

FOR FURTHER INFORMATION CONTACT: 

Bill Price (NWS), Annie O Donoghue 
(NMFS), Office of A-76 Activities U.S. 
Department of Commerce, 14th & 
Constitution Avenue, NW., Room 1800. 
Washington. DC 20230 (202) 377-1919. 
SUPPLEMENTARY INFORMATION: This 
notice is issued under the authority of 
the Budget and Accounting Act of 1921 
(31 U.S.C. 501); the Office of Federal 
Procurement Policy Act Amendments of 
1979 (41 U.S.C. 401 et seq.)\ Office of 
Management and Budget (OMB) Circular 
No. A-76, Performance of Commercial 
Activities; and Department 
Administrative Order (DAO) No. 201-41, 
“Performance of Commercial Activties." 
Commercial activities are those which 
are operated by the agency and which 
provide a product or service which 
could be obtained from a commercial 
source. 

William Matuszeski 

Director, Office of A-76 A cti vtties . 


Agreements (CITA), under the authority 
contained in E.0.11651 of March 3,1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on June 29.1987, 
For further information contact Diana 
Solkoff, International Trade Specialist, 
Office of Textiles and Apparel. U.S. 
Department of Commerce, (202) 377- 
4212. For information on the quota 
status of these limits, please refer to the 
Quota Status Reports which are posted 
on the bulletin boards of each Customs 
port. For information on embargoes and 
quota re-openings, please call (202) 377- 
3715. 


Identifier 

Location of 
activity 

Name of 
activity 

Description of activity 

Appro* No 
of FTEs 

start date 

Review end date 

NOA-WO 25 G 

Bay Si. Louis, 

National Data 

Research, development. 

54 

5/15/87 

10/28/88 


MS. 

Buoy Center. 

testing and evaluation 
of data buoys and 
associated automated 
meteorological 
monitoring systems 




NOA-F003C 

Woods Hole. 

NE facilities 

Upkeep, repau, and 

30 

4/01/87 

7/17/88 


MA. Milford. 

maintenance 

operation of buddings. 





CT; Sandy 


grounds, equipment. 





Hook. NJ: 
and 


and vehicles 





Narragansett. 

RI. 
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Background 

A CITA directive date December 23. 
1986 (51 FR 47041) established import 
restraint limits for certain cotton, wool, 
and man-made Fiber textile products, 
produced or manufactured in the 
People’s Republic of China and exported 
during the twelve-month period which 
began on January 1.1987 and extends 
through December 31.1987. 

Under the terms of the Bilateral 
Cotton. Wool, and Man-Made Fiber 
Textile Agreement of August 19.1983, as 
amended, and at the request of the 
Government of the People's Republic of 
China, the limits for Categories 345 and 
647 are being increased by application 
of swing. The limit for Category 631 is 
being reduced to account for the swing 
applied to Categories 345 and 647. The 
limits for Categories 345 and 647 have 
been filled. 

In the letter published below, the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs to 
adjustment the previously established 
limits for Categories 345, 631 and 647. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709), as 
amended on April 7,1983 (48 FR 15175), 
May 3.1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30,1983 
(48 FR 57584). April 4, 1984 (49 FR 
13397), June 28.1984 (49 FR 26622), July 
16,1984 (49 FR 28754), November 9,1984 
(49 FR 44782), July 14, 1986 (51 FR 25386). 
July 29,1986 (51 FR 27068) and in 
Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

This letter and the action taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provision. 

Ronntd I. Levin, 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

June 23.1987. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20029. 

Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive of 
December 23.1986, concerning imports into 
the United States of certain cotton, wool and 
man-made fiber textile products, produced or 
manufacturered in the People’s Republic of 
China and exported during the twelve month 
period which began on January 1.1987 and 
extends through December 31.1987. 


Effective on June 29.1987. the directive of 
December 23.1986 is further amended to 
include the following adjustment to the 
previously established restraint limits for 
cotton and man-made Fiber textile products in 
Categories 345. 631 and 647, as provided 
under the terms of the bilateral agreement of 
August 19,1983, as amended *: 


Category 

Adjusted 12-mo 
limit 1 

345. 

91.969 dozen. 

533.549 dozen pairs. 
922,437 dozen. 

631. 

647. 



1 The limits have not been adjusted to 
account for any imports exported after De¬ 
cember 31, 1986. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 533. 

Sincerely. 

Ronald I. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

IHl Doc. 87-14552 Filed 6-25-87; 8:45 am| 
BILUNG COOE 3510-0R-M 


Request for Public Comment on 
Bilateral Textile Consultations With the 
Government of Sri Lanka to Review 
Trade in Category 359pt./659pt. 

June 23,1987. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA). under the authority 
contained in E.0.11651 of March 3,1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on June 29,1987. 
For further information contact Kimbang 
Pham. International Trade Specialist, 
OfFice of Textiles and Apparel, U.S. 
Department of Commerce, (202) 377- 
4212. For information on the quota 
status of this limit, please refer to the 
Quota Status Reports which are posted 
on the bulletin boards of each Customs 
port or call (202) 682-3075. For 
information on embargoes and quota re¬ 
openings. please call (202) 377-3715. For 
information on categories on which 
consultations have been requested call 
(202) 377-3740. 


• The agreement provides. In part, that (1J with 
the exception of Category 315. any specific limit 
may be exceeded by not more than 5 percent of its 
square yards equivalent total, provided that the 
amount of the increase is compensated for by an 
equivalent square yard decrease in one or more 
other specific limits in that agreement year. (2) the 
specific; limits for certain categories may be 
increased for carryforward: (3) administrative 
arrangements or adjustments may be made to 
resolve minor problems arising in the 
implementation of the agreement. 


Background 

On May 29,1987, the Government of 
the United States requested 
consultations with the Government of 
Sri Lanka with respect to Category 
359pt./659pt. (cotton and man-made 
fiber coveralls). This request was made 
under the agreement between the 
Governments of the United States and 
Sri Lanka of May 10.1983, as amended, 
relating to trade in cotton, wool and 
man-made fiber textile products which 
permits the United States to request 
consultations when imports from Sri 
Lanka threaten or cause market 
disruption. 

According to the terms of the bilateral 
agreement, if no mutually satisfactory 
solution is reached during consultations, 
the United States may establish a 
notional specific limit for the twelve- 
month period which began on June 1, 
1987 and extends through May 31,1988 
at a level of 1,040,733 pounds. 

The Government of the United States 
has decided, pending a mutually 
satisfactory solution, to control imports 
in Category 359pt./659pt. exported 
during the ninety-day consultation 
period which began on May 29,1987 and 
extends through August 26,1987 at the 
prescribed limit of 286,365 pounds. 

In the event the limit established for 
the ninety-day period is exceeded, such 
excess amounts, if allowed to enter, may 
be charged to the specific limit specified 
above. 

The United States remains committed 
to finding a solution concerning this 
category. Should such a solution be 
reached in consultations with the 
Government of Sri Lanka, further notice 
will be published in the Federal 
Register. 

A summary market statement for this 
category follows this notice. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13,1982 (47 FR 55709). as 
amended on April 7,1983 (48 FR 15175), 
May 3.1983 (48 FR 19924) December 14, 
1983. (48 FR 55607), December 30,1983 
(48 FR 57584). April 4, 1984 (49 FR 
13397), June 28,1984 (49 FR 26622). July 
16,1984 (49 FR 28754), November 9,1984 
(49 FR 44782). July 14.1986 (51 FR 25386), 
July 29,1986 (51 FR 27068) and in 
Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 359pt./659pt. 
under the agreement with Sri Lanka, or 
on any other aspect thereof, or to 
comment on domestic production or 
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availability of textile products included 
in this category, is invited to submit 
such comments or information in ten 
copies to Mr. Ronald I. Levin. Acting 
Chairman, Committee for the 
Implementation of Textile Agreements, 
International Trade Administration. U.S. 
Department of Commerce, Washington. 
DC 20230. 

Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel. Room 
3100. U.S. Department of Commerce, 

14th and Constitution Avenue, NW., 
Washington, DC, and may be obtained 
upon request. 

Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute “a foreign 
affairs function of the United States.** 
Ronald 1. Levin, 

Acting Chairman. Comm it toe for the 
Implementation of Textile Agreements. 

Sri Lanka—Market Statment 

Category 359-C/659-C—Cotton and Man- 
Made Fiber Coveralls and Overalls 

May 1987. 

Summary and Conclusions 

U.S. impots of Category 359-C/659-C from 
Sri Lanka were 818.187 pounds (84,543 dozen) 
during the year ending February 1987, nearly 
four times the 219.750 pounds (23.818 dozen) 
imported a year earlier. During 1986. imports 
of Category 359-C/659-C from Sri Lanka 
reached 682.069 pounds (52.978 dozen) more 
than four and one half times the 145,866 
pounds (17X150 dozen) imported during 1985. 

The U.S. market for Category* 359-C/659-C 
has been disrupted by imports. The sharp and 
substantial increase in imports from Sri 
l^nka has contributed to this disruption. 

U.S. Production and Market Share 

U.S. pnKluction data for coveralls and 
overalls are available only in dozens. 
Domestic production of cotton and man-made 
fiber coveralls and overalls fell from 1.148 
thousand dozen in 1983 to 948 thousand 
dozen in 1985. a 17 percent decline. The U.S. 
manufacturers' share of this market fell from 
72 percent in 1983 to 54 percent in 1985. 
Assuming that 1986 coverall and overall 
production remains at the 1985 level, the U.S. 
market share it expected to decrease further 
in 1986. to around 44 percent. 


U.S. Imports and Import Penetration 

Category 359-C/659-C imports grew from 
437 thousand dozen in 1983 to 807 thousand 
dozen in 1985, an 85 percent increase. During 

1986. imports of Category 359-C/659-C 
reached a record level. 1,232 thousand dozen. 
53 percent above the level imported during 
1985 The import-to-production ratio 
increased from 38 percent in 1983 to 85 
percent in 1985. The ratio is expected to reach 
130 percent in 1988. 

Duty Paid Value and U.S. Producers* Price 

Approximately 97 percent of Category 359- 
C/659-C imports from Sri Lanka during the 
year ending February 1987 entered under 
TSUSA number 384.5222 (formerly 
384.5227)—women s cotton woven coveralls 
and overalls, except those of corduroy, not 
ornamented. These garments entered the U.S. 
at landed duty-paid values below U.S. 
producers’ prices for comparable garments. 

Committee for the Implementation of Textile 
Agreements 

June 23.1987. 

Commissioner of Customs, 

Department of the Treasury. Washington. DC 
20229 

Dear Mr. Commissioner. Under the terms of 
Section 204 of the Agricultural Act of 1958. as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20. 
1973. as further extended on July 31.1986; 
pursuant to the Bilateral Cotton. Wool and 
Man-Made Fiber Textile Agreement of May 
10,1983. as amended, between the 
Governments of the United States and Sri 
Lanka; and in accordance with the provisions 
of Executive Order 11651 of March 3,1972. as 
amended, you are directed to prohibit, 
effective on |une 29.1987. entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of cotton and man-made fiber textile products 
in Category 359ptV659pt., 1 produced or 
manufactured in Sri Lanka and exported 
during the ninety-day period which began on 
May 29.1987 and extends through August 26, 

1987. in excess of 286.365 pounds.* 

Textile products in Category 359pt./059pt. 

which have been exported to the United 
States prior to May 29.1987 shall not be 
subject to this directive. 

Textile products in Category 359pt./059pt. 
which have been released from the custody 
of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive. 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that this 


• In Category 359. only TSUSA numbers 381.0822. 
381.6510. 384.0928 and 384.5222; in Category 658. 
only TSUSA numbers 3813325. 381.9805, 384.2205. 
384.2530. 384.8606. 384.8607 and 3849310. 

2 The limit has nol been adjusted to account fm 
any imports exported after May 28. 1987. 


action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553 (a)(1). 

Sincerely. 

Ronald 1. l*evin, 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

|FR Doc. 87-14553 Filed 6-Z5-87; 8:45 am) 

BILLING CODE 35KM3R-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List 1987; Additions and 
Deletions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to and deletions from 
procurement list. 

summary: This action adds to and 
deletes from Procurement List 1987 
commodities produced by and a service 
to be provided by workshops for the 
blind and other severely handicapped. 
EFFECTIVE DATE: July 27, 1987. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington. Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
January 20,1987, March 31,1987 and 
May 1.1987 the Committee for Purchase 
from the Blind and Other Severely 
Handicapped published notices (52 FR 
2145,10251,15974) of additions to and 
deletions from Procurement List 1987, 
November 3.1986 (51 FR 39945). 

Additions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46-48c, 85 Stat. 77 and 41 CFR 51-2.6. 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were; 

(a) The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

(b) The action will not have a serious 
economic impact on any contractors for 
the commodities listed. 

(c) The action will result in 
authorizing 6mall entities to provide the 
commodities procured by the 
Government. 
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Accordingly, ihe following 
commodities are hereby added to 
Procurement List 1987. 

Commodities 
Cover. Spare Barrel 
1005-00-659-1031 
Cover. Mattress 

7210-61-245-4392 

7210-01-245-4393 

Deletions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
service listed below are no longer 
suitable for procurement by the Federal 
Government under 41 U.S.C. 46-48c, 85 
Stat. 77 and 41 CFR 51-2.6. 

Commodities 

Pallet. Material Handling 
3990-00-222-1051 
Kit, Bag, Flyer’s 
{1460-00-883-8673 

Service 

Repair Service of the following item at 
Fort Bliss, TX only Liner, Trousers, Field 

8415-00-782-2926 
E.R. Alley. Jr., 

Acting Executive Director. 

|FR Doc. 87-14555 Filed 6-25-87; 8:45 am) 

BILLING CODE *820-33-11 


Procurement List 1987; Proposed 
Additions and Deletions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed additions and 
deletions to procurement list. 

summary: The Committee has received 
proposals to add to and delete from 
Procurement List 1987 commodities and 
services produced or provided by 
workshops for the blind or other 
severely handicapped. 
dates: Comments must be received on 
or before July 27,1987. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5. Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
C.W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2). 85 Stat. 77 and 41 CFR 51-2.6. 

Its purpose is to provide interested 
persons an opportunity to submit 


comments on the possible impact of the 
proposed actions. 

Additions 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodity and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodity and services to Procurement 
List 1987, November 3.1986 (51 FR 
39945). 

COMMODITY 

Firing Attachment. Blank 
1005-00-118-6192 

Services 

Administrative Support Services, 
Environmental Protection Agency, 
John F. Kennedy Federal Building, 
Boston, MA 

Commissary Shelf Stocking, Custodial 
and Warehouse Service. Hill Air 
Force Base. UT 

Commissary Warehouse Service, 
Mountain Home Air Force Base. ID 
Janitorial/Custodial, 914 Tactical Airlift 
Group (AFRES), Niagara Falls 
International Airport, Niagara Falls, 
NY 

Janitorial/Custodial. Edith-Green- 
Wendell Wyatt Federal Building, 
Portland, OR 

Grounds Maintenance. Wheeler 
National Wildlife Refuge, Decatur, AL 

Deletions 

It is proposed to delete the following 
commodities and service from 
Procurement List 1987. November 3,1986 
(51 FR 39945): 

Commodities 
Screwdriver. Cross Tip 
5120-00-234-8913 
Screwdriver, Flat Tip 

5120-00-287-2505 
5120-00-236-2127 
5120-00-227-7334 
5120-00-293-0314 
5120-00-222-8866 
5120-00-222-8652 
5120-00-180-3490 
5120-00-720-4969 
5120-00-289-9662 
5120-00-260-4837 
5120-00-278-1273 
5120-00-596-9364 
5120-00-062-8454 

Iodine Ampoules. NF 
6505-00-664-1408 
Thimerosal Tincture. NF 
6505-00-864-6911 


Women’s Scrub Dress 

6532-00-261-9005 

6532-00-290-1887 

Robe, Men’s Nomex 

6532-00-003-3057 

6532-00-006-3482 

Mat, Floor 

7220-00-457-6057 

7220-00-457-6063 

7220-00-151-6519 

7220-00-151-6517 

7220-00-477-3063 

7220-00-194-1609 

Box, Wood 

8115-00-935-6518 

Wood Container (with skids) 

8115-Ll-599-7820 
8115-Ll-599-8120 
8115-Ll-465-0920 
8115-Ll—466-4120 

Sewing Kit 

8315-01-096-4480 

Service 

Commissary Shelf Stocking, Naval Air 
Station. Fallon. NV 
E.R. Alley, Jr., 

Acting Executive Director. 

[FR Doc. 87-14556 Filed 6-25-87; 8:45am) 

BILLING CODE M20-33-M 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Policy Board Advisory 
Committee; Meeting 

action: Notice of Advisory Committee 
Meeting. 

summary: The Defense Policy Board 
Advisory Committee will meet in closed 
session on July 9-10,1987 in the 
Pentagon. Washington, DC. 

The mission of the Defense Policy 
Board is to provide the Secretary of 
Defense, Deputy Secretary of Defense 
and the Under Secretary of Defense for 
Policy with independent, informed 
advice and opinion concerning major 
matters of defense policy. At this 
meeting the Board will hold classified 
discussions on national security matters 
dealing with military requirements in 
space, strategic offensive forces, and 
regional conflicts. 

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Pub. L. 92-463. as amended (5 U.S.C. 
App. II, (1982)). it has been determined 
that this Defense Policy Board meeting 
concerns matters listed in 5 U.S.C. 
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section 552b(c)(l)(1982), and that 
accordingly this meeting will be closed 
to the public. 

Patricia H. Means, 

OSD Federal Register. Liaison Officer, 
Department of Defense. 

|une 22.1987. 

(FR Doc. 87-14510 Filed 6-25-87; 8:45 am) 
BILUNG CODE 3810-01-M 


Advisory Committee on Integrated 
Long-Term Strategy; Meeting 

action: Notice of Advisory Committee 
Meeting. 


summary: The Advisory Committee on 
Integrated Long-Term Strategy will meet 
in closed session on July 14,1987 in the 
Old Executive Office Building, 
Washington, DC. 

The mission of the Advisory 
Committee on Integrated Long-Term 
Strategy is to provide the Secretary of 
Defense and the Assistant to the 
President for National Security Affairs 
with an independent, informed 
assessment of the policy and strategy 
implications of advanced technologies 
for strategic defense, strategic offense 
and theater warfare, including 
conventional war. At this meeting the 
Committee will hold classified 
discussions of national security matters 
dealing with long term strategy and 
policy. 

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Pub. L. 92-463, as amended (5 U.S.C. 
App. II, (1982)), it has been determined 
that this Advisory Committee meeting 
concerns matters listed in 5 U.S.C. 
section 552b(c)(l)(1982), and that 
accordingly this meeting will be closed 
to the public. 

Patricia H. Means, 

OSD Federal Register Liaison Officer. 
Department of Defense . 

June 22,1987. 

(FR Doc. 87-14518 Filed 6-25-87; 8:45 am| 

BILUNG COOE 361 CM) 1-41 


Public Information Collection 
Requirement Submitted to OMB for 
Review 

agency: Office of the Secretary, DoD. 

action: Public information collection 
requirement submitted to OMB for 
review. 


summary: The Department of Defense 
has submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 


Chapter 35). Each entry contains the 
following information: 

(1) Type of submission; 

(2) Title of Information Collection and 
applicable OMB Control Number and 
Form Number; 

(3) Abstract statement of the need for 
and the uses to be made of the 
information collected: 

(4) Type of Respondent; 

(5) An estimate of the number of 
responses; 

(6) An estimate of the total number of 
hours needed to provide the information; 

(7) To whom comments regarding the 
information collection are to be 
forwarded; and 

(8) The point of contact from whom a 
copy of the proposed information 
collection may be obtained. 

This information collection is as 
follows: 

(1) New; 

(2) “DoD Application for Press 
Building Pass.” DD Form 398-3; 

(3) Members of the news media will 
be required to fill out the “DoD 
Application for Press Building Pass,” to 
obtain access to DoD-occupied buildings 
in the National Capital Region. This 
information will be collected when a 
member of the press applies for a 
building pass and used to initiate a 
National Agency Check (NAC). A pass 
will be issued after successful 
completion of the National Agency 
Check. This information is necessary to 
ensure DoD personnel safety and the 
protection of classified or sensitive 
information. 

(4) Members of the News media; 

(5) Responses 200 per annum; and 

(6) Burden Hours 100. 

addresses: (7) Comments are to be 
forwarded to Mr. Edward Springer, 
Office of Management and Budget, Desk 
Officer, Room 3235, New Executive 
Office Building, Washington, DC 20503 
and Mr. Daniel J. Vitiello, DoD 
Clearance Officer, WHS/DIOR, 1215 
Jefferson Davis Highway. Suite 1204, 
Arlington. Virginia 22202-4302, 
telephone 202-746-0933. 

FOR FURTHER INFORMATION CONTACT: 

(8) A copy of the information collection 
proposal may be obtained from Mr. 
Vitiello. WHS/DIOR, 1215 Jefferson 
Davis Highway. Suite 1204, Arlington. 
Virginia 22202-4302, telephone 202/746- 
0933. 

Linda M. Lawson, 

A Remote OSD Federal Register Liaison 
Officer. Department of Defense. 

June 23,1987. 

[FR Doc. 87-14639 Filed 6-24-87; 12:24 pm| 
BILUNO COOE 3610-01-M 


Office of the Assistant Secretary of 
Defense (Health Affairs) 

Graduate Medical Education Advisory 
Committee; Meeting 

agency: Department of Defense 
Graduate Medical Education Advisory 
Committee. 

action: Notice of open meeting. 


summary: Pursuant to the provisions of 
Pub. L 92-463, notice is hereby given 
that an open meeting of the Department 
of Defense Graduate Medical Education 
Advisory Committee has been 
scheduled as follows: 

DATE: July 22,1987, 8:00 a.m. to 5:00 p.m. 

ADDRESS: Sheraton National Hotel. 
Columbia Pike and Washington 
Boulevard, Arlington, Virginia. 

FOR FURTHER INFORMATION CONTACT: 

Lieutenant Colonel R. William Tufte, 
Executive Secretary. DoD Graduate 
Medical Education Advisory Committee, 
Office of the Assistant Secretary of 
Defense (Health Affairs), Room 3E-346, 
The Pentagon. Washington, DC 20301, 
(202) 693-2570. 

SUPPLEMENTARY INFORMATION: This will 
be the tenth meeting of the Committee. 
The primary agenda item will be the 
discussion of the Committee final report 
to the Secretary. 

Linda M. Lawson, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

June 22,1987. 

|FR Doc. 87-14517 Filed 6-24-87; 8:45 am) 
BILUNG COOE 3810-01-14 


Defense Intelligence Agency 

Membership of the DIA Performance 
Review Committee 

agency: Defense Intelligence Agency, 
DoD. 

action: Notice of Membership of the 
DIA Performance Review Committee. 


summary: This notice announces the 
appointment of the Performance Review 
Committee (PRC) of the Defense 
Intelligence Agency. The PRC‘s 
jurisdiction includes the entire Defense 
Intelligence Senior Executive Service. 
Publication of PRC membership is 
required by 10 U.S.C. 1601 (a)(4). 

The PRC provides fair and impartial 
review of Defense Intelligence Senior 
Executive Service performance 
appraisals and makes recommendations 
regarding performance and performance 
awards to the Director. Defense 
Intelligence Agency. 

EFFECTIVE DATE: July 31. 1987 
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FOR FURTHER INFORMATION CONTACT: 

Mr. Michael T. Curriden. Human 
Resources Manager, Policy and Program 
Division, Directorate for Human 
Resources, Defense Intelligence Agency, 
Washington. DC 20340-3193, (202) 373- 
2685. 

SUPPLEMENTARY INFORMATION: In 

accordance with 10 U.S.C. 1601(a)(4), the 
following are names and titles of those 
who have been appointed to serve as 
members of the Performance Review 
Committee. They will serve a 1-year 
renewable term, effective 31 July 1987. 

Primary Members 

Mr. Gordon F. Negus. Executive Director 
(Chairman) 

RADM Thomas A. Brooks, USN, Deputy 
Director for JCS Support 
BG James W. Shufelt, USA, Deputy 
Director for Operations, Plans, and 
Training 

Mr. Lewis A. Prombain, Comptroller 
Mr. John J. Sloan, Defense Intelligence 
Officer for East Asia and Pacific 
Mr. John T. Berbrich, Vice Deputy 
Director for Foreign Intelligence 
Mr. A. Denis Clift, Deputy Director for 
External Relations 

Alternate Members 

MG Charles F. Scanlon, USA, Deputy 
Director for Operations and Attaches 
Mr. Joseph V. Heller, Vice Deputy 
Director for Operations, Plans, and 
Training 

Mr. Joseph E. Ardinger, Vice Assistant 
Deputy Director for Estimates 
Dr. Jack Vorona, Assistant Deputy 
Director for Scientific and Technical 
Intelligence 

Linda M. Lawson, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

June 22,1987. 

|FR Doc. 87-14522 Filed 6-25-87; 8:45 am) 

BILLING COOC 3810-01-M 


DEPARTMENT OF EDUCATION 

Proposed Information Collection 
Requests 

agency: Department of Education. 
action: Notice of proposed information 
collection requests. 

summary: The Director, Information 
Technology Services, invites comments 
on the proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1980. 
dates: Interested persons are invited to 
submit comments on or before lulv 27. 
1987. 

addresses: Written comments should 
be addressed to the Office of 


Information and Regulatory Affairs, 
Attention: Desk Officer, Department of 
Education, Office of Management and 
Budget. 726 Jackson Place. NW, Room 
3208, New Executive Office Building, 
Washington. DC 20503. Requests for 
copies of the proposed information 
collection requests should be addressed 
to Margaret B. Webster, Department of 
Education, 400 Maryland Avenue, SW, 
Room 5624, Regional Office Building 3, 
Washington, DC 20202. 

FOR FURTHER INFORMATION CONTACT: 
Margaret B. Webster (202) 732-3915. 
SUPPLEMENTARY information: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. Chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. 

The Director, Information Technology 
Services, publishes this notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g., new, revision, extension, existing or 
reinstatement: (2) title; (3) agency form 
number (if any); (4) frequency of 
collection; (5) the affected public; (6) 
reporting burden; and/or (7) 
recordkeeping burden; and (8) abstract. 
OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Margaret 
Webster at the address specified above. 

Dated: June 23.1987. 

Carlos U. Rice, 

Director for Information Technology Services. 

Office of Postsecondary Education 

Type of Review: Extension 

Title: Application for the Endowment 

Grant Program 

Agency Form Number ED 2460 
Frequency: Annually 
Affected Public: Non-profit institutions 
Reporting Burden: 

Responses: 1000 

Burden Hours: 4000 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract: This application will be 
used by institutions of higher education 
to apply for grants under the 


Endowment Challenge Grant Program, 
Title III of the Higher Education Act, as 
amended. Data collected from the 
institutions will be used by the 
Department to make grant awards for 
the purpose of establishing or increasing 
endowment funds. 

Office of Elementary and Secondary 
Education 

Type of Review: New 
Title: Application for Drug Education 
and Prevention Audiovisual Materials 
Program 

Agency Form Number: A10-12P 
Frequency: Biannually 
Affected Public: Individuals and 
households; state or local 
governments; businesses and other for 
profit; non-profit institutions; small 
businesses or organizations 
Reporting Burden: 

Responses: 125 
Burden Hours: 5000 
Recordkeeping Burden: 

Recordkeepers: 0 
Burden Hours: 0 

Abstract: This application will be 
used by film producers, higher education 
institutions and other non-profit as well 
as for profit organizations to apply for 
grants under the Drug Education and 
Prevention Audiovisual Materials 
program. The Department uses this 
information to award grants to the most 
qualified candidates. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: New 
Title: Performance Report for the 
Removal of Architectural Barriers to 
the Handicapped Program 
Agency Form Number B20-28P 
Frequency: Annually 
Affected Public: State or local 
governments 
Reporting Burden: 

Responses: 57 
Burden Hours: 28.5 
Recordkeeping Burden: 

Recordkeepers: 0 
Burden Hours: 0 

Abstract: This performance report will 
be used by State educational agencies to 
report to the Department information 
regarding the use of funds for the 
Removal of Architectural Barriers to the 
Handicapped Program. The Department 
uses this information to evaluate the 
progress being made towards the 
completion of the projects funded under 
this program. 

[FR Doc. 87-14538 Filed 6-25-87; 8:45 amj 

BILLING CODE 4000-01-M 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. ER87-366-000 et al.] 

Electric Rate and Corporate 
Regulation Filings; New York State 
Electric & Gas Corp. et al. 

Take notice that the following filings 
have been made with the Commission: 

1. New York State Electric & Gas Corp. 

[Docket No. ER87-336-000] 

June 18,1987. 

Take notice that New York State 
Electric & Gas Corporation (NYSEG) on 
May 11,1987, tendered amendments to 
its filing of April 3,1987, of an initial 
rate schedule, as an agreement with 
Rochester Gas & Electric Corporation 
(RG&E). The short term agreement 
provides that NYSEG shall sell surplus 
capability and associated energy to 
RG&E. Service under this agreement 
was scheduled to commence on 
February 8,1987 and be terminated on 
March 7,1987 unless extended in writing 
by mutual agreement. 

The amendments provide additional 
information relative to the derivation of 
the rates charged to RG&E by NYSEG. 

Comment date: July 2,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Alabama Power Co. 

[Docket No. ER87-487-000) 

June 22,1987. 

Take notice that Alabama Power 
Company on June 15,1987, tendered for 
filing a Transmission Service Delivery 
Point Agreement specifying an 
additional delivery point to be covered 
by the Agreement between Alabama 
Power Company and Alabama Electric 
Cooperative, Inc., for Transmission 
Service to Distribution Cooperative 
Members of AEC which was dated 
August 28.1980 (Agreement). The 
Agreement has been designated Rate 
Schedule FERC No. 147 by the FERC. 

The purpose of this agreement is to 
provide for the commencing of initial 
transmission previously supplied to the 
new delivery point and. therefore, it was 
not included under the Agreement when 
it was initially filed with the Federal 
Energy Regulatory Commission on 
August 28.1980. Service will commence 
under the Agreement for Pioneer Electric 
Cooperative’s North Greenville Delivery 
Point by July 1.1987. 

Copies of the filing were served upon 
Alabama Electric Cooperative. Inc. 


Comment date : July 6.1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Central Illinois Public Service Co. 

[Docket No. ER87-491-000| 

June 22.1987. 

Take notice that on June 16,1987, 
Central Illinois Public Service Company 
(CIPS) tendered for filing a Power 
Supply Agreement and a Transmission 
Services Agreement, each dated June 11, 
1987, between CIPS and Illinois 
Municipal Electric Agency (IMEA). 
Under these interdependent agreements, 
CIPS will provide electric power supply 
and transmission service to IMEA as 
principal and as agent for certain 
municipalities previously served under 
separate wholesale power service 
agreements between CIPS and each of 
the municipalities. CIPS and IMEA 
request an effective date of April 1 , 1987, 
and, therefore, request waiver of the 
Commission’s notice requirements. 

Copies of the filing have been served 
on IMEA and the Illinois Commerce 
Commission. Copies of the transmittal 
letter have been served on affected 
wholesale customers. 

Comment date: July 6,1987, in 
accordance with Standard Paragraph E 
at the end of this document. 

4. Consolidated Edison Co. of New York, 
Inc. 

[Docket No. ER87-488-000] 

June 22.1987. 

Take notice that on June 15,1987, 
Consolidated Edison Company of New 
York, Inc. (Con Edison) tendered for 
filing Supplements to its Rate Schedules 
FERC Nos. 60, 66 and 78, agreements to 
provide tramsission service for the 
Power Authority of the State of New 
York (Authority). The Supplements 
provide for a decrease in the monthly 
transmission charge from $0.93 to $0.83 
per kilowatt for transmission of power 
and energy sold by the Authority to 
Brookhaven National Laboratory, 
Grumman Corporation and the Long 
Island Municipal Distribution Agencies, 
thus decreasing annual revenues under 
the Rate Schedules by a total of 
$61,663.20. Con Edison has requested 
waiver of notice requirements so that 
the decrease can be made effective a9 of 
July 1,1987. 

Con Edison states that a copy of this 
filing has been served by mail upon the 
Authority. 

Comment date: July 6,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Florida Power Corp. 

|Docket No. F.R87-490-000| 

June 22,1987. 

Take notice that on June 15,1987. 
Florida Power Corporation tendered for 
filing, as an initial rate filing under the 
Federal Power Act, an “Agreement for 
Interconnection and Transmission of 
Electric Energy” between Florida Power 
Corporation and Florida Crushed Stone 
Company, the owner of a cogeneration 
facility that is scheduled to become 
operational no earlier than late August 
1987. 

Copies of the filing have been sent to 
the Florida Crushed Stone Company and 
the Florida Public Service Commission. 

Comment date: July 6,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Kansas City Power & Light Co. 

[Docket No. ER87-489-000] 

June 22,1987. 

Take notice that on June 15,1987, 
Kansas City Power & Light Company 
(KCPL) tendered for filing an 
Amendatory Agreement No. 4, and an 
associated Transmission Service 
Schedule provided for the City of 
Independence, Missouri—service 
Schedule I-MPA-2 (KCPL Rate Schedule 
FERC No. 101). KCPL states that the 
rates for the service covered by the 
above-mentioned schedule are the same 
rates as previously effective subject to 
refund for Transmission Service for the 
City of Independence. 

Comment date: July 6.1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Public Service Co. New Mexico 

[Docket No. ER87-470-000] 

June 22,1987. 

Take notice that on June 11,1987, 
Tucson Electric Power Company 
(Tucson) tendered for filing as a 
supplement to Amendment No. 1 (dated 
April 29.1987) Service Schedule E of the 
Interconnection Agreement, filed on 
June 3,1987. by PSNM in this docket, 
between Public Service Company of 
New Mexico (PSNM) and Tucson, a 
Certificate of Concurrence by Tucson. 

Comment date: July 6.1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. United Illuminating Co. 

[Docket No. ER87-136-000| 

June 22.1987. 

Take notice that on June 16.1987. the 
United Illuminating Company (UI) 
tendered for filing its Third Amendment 
to its initial rate schedule, Docket No. 
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ER87-136-000, a unit sale agreement 
(Agreement) between UI and UNITIL 
Power Corporation (UNITIL Power). The 
Amendment provides additional 
information requested by the 
Commission. 

UI renewed its request that the 
Commission waive its standard notice 
period and allow the Agreement to 
become effective on October 1,1986. 

UI slates that a copy of this 
Amendment has been mailed to UNITIL 
Power, Bedford, New Hampshire. 

UI further states that the filing is in 
accordance with Part 35 of the 
Commission’s regulations. 

Comment dole: July 6.1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraph 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE„ Washington, 
DC 20426. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 87-14573 Filed 6-25-87: 8:45 am) 

BILUNG CODE 6717-01-11 


[Docket Nos. QF86-901-001 et al.] 

Small Power Production and 
Cogeneration Facilities; Qualifying 
Status; Certificate Applications, etc.; 
Turbo Power Systems et al. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Take notice that the following filings 
have been made with the Commission. 

1. Turbo Power Systems 

(Docket No. QF86-901-0011 
I»ne 15.1987. 

On June 3,1987, Turbo Power Systems 
(Applicant), of 227 North Eldridge, Suite 
270, Houston, Texas 77079, submitted for 
filing an amended application for 
certification of a facility as a qualifying 


cogeneration facility pursuant to 
§ 292.207 of the Commission’s 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The proposed topping-cycle 
cogeneration facility will be installed at 
Transcontinental Gas Pipe Line 
Company’s (TGPLC) Mount Laurel 
Measurement and Regulation Station 
located in Mount Laurel Township, New 
Jersey. The facility will consist of a 
combustion turbine generating unit, a 
heat recovery steam generator, an 
extraction/condensing steam turbine 
generating unit, a water/gas station 
heater, a gas/water glycol heat 
exchanger, a turbo expander heat 
exchanger and a turbo expander. 
Thermal energy from the facility will be 
used to generate hot water for sale to 
either TGPLC or Public Service of New 
Jersey Electric and Gas Company for 
use in their gas line pressure reduction 
stations. The electric power production 
capacity of the facility will be 13.45 
MW. The primary energy source will be 
natural gas. The installation is 
scheduled to begin in the third quarter of 
1987. 

2. Kooskia Inc., d/b/a Idapine Mills) 

(Docket No. QF87-438-000) 

June 22,1987. 

On May 26,1987, Kooskia Inc., d/b/a 
Idapine Mills (Applicant), of P.O. Box 
110, Grangeville, Idaho 83530 submitted 
for filing an application for certification 
of a facility as a qualifying cogeneration 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located in Idaho County, 
Idaho. The facility will consist of a 
wood-fired steam generator and an 
extraction/condensing steam turbine 
generator. The steam recovered from the 
facility will be used for lumber drying 
and space heating. The electric power 
production capacity will be 10.000 
kilowatts. The primary energy source 
will be biomass in the form of wood 
waste (wood chips, sawdust, shavings 
and bark). Installation of the facility will 
begin in the fall of 1987. 

3. Ladysmith Cogeneration limited 
Partnership 

(Docket No. QF87-454-002) 

June 22,1987. 

On June 5,1987, Ladysmith 
Cogeneration Limited Partnership 
(Applicant), c/o NORENCO 
Corporation, 45 South Seventh Street, 
Suite 3140, Minneapolis, Minnesota 
55402, submitted for filing an amended 


application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The small power production facility 
will be located in Ladysmith, Wisconsin, 
adjacent to Pope & Talbot Wis., Inc., an 
absorbent paper products plant. The 
facility will consist of a solid fuel (wood 
waste and sludge) steam generator, a 
controlled extraction/condensing steam 
trubine generator, and a dual fuel 
(natural gas and fuel oil) backup steam 
generator. The net electric power 
production of the facility will be 4.7 
MW. The primary energy source will be 
wood waste in the form of bark, 
sawdust, scraps and chips. Natural gas 
and fuel oil will be used for start-up 
purposes only. The installation of the 
facility commenced in September 1986. 
NORENCO Corporation, a wholly- 
owned subsidiary of Northern State 
Power Company owns 50 percent of the 
equity interest in the facility. 

4. Oxford Energy of New Jersey, Inc. 

(Docket No. QF87-482-000] 

June 22. 1987. 

On June 11,1987, Oxford Energy of 
New Jersey. Inc. (Applicant), c/o Oxford 
Energy, Inc., of 675 Third Avenue, New 
York, New York submitted for filing an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The small power production facility 
will be located in the Borough of Alpha, 
Warren County, New Jersey. The facility 
will utilize a technological process to 
heat boilers that will produce steam to 
generate electric power via steam 
turbine generators. The electric power 
production capacity of the facility will 
be 29 MW. The primary energy source 
will be wood waste in the form non- 
recappable rubber tires. 

Standard Paragraph 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
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protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Dor.. 87-14574 Filed 8-25-87; 8:45 am| 
BILLING COO£ 6717-01-M 


(Docket Nos. CJ86-413-001 et at.I 
Applications; ANR Gathering Co. et al. 

June 23, 1987. 

In the matter of ANR Gathering Company. 
ANR Supply Company Texcol Industrial 
Sales Company. Docket No. CI88-413-001, 
Docket No. CI86-419-001. Docket No. CI86- 
421-001. 

Take notice that on June 10.1987, 

ANR Gathering Company (ANR 
Gathering), ANR Supply Company (ANR 
Supply), and Texcol Industrial Sales 
Company (Texcol). all of 9 Greenway 
Plaza, Houston, Texas 77046, filed 
applications purusant to Rule 207 of the 
Federal Energy Regulatory 
Commission's (Commission) Rules of 
Practice and Procedure. 18 CFR 385.207, 
for modification of the blanket sales 
certificates granted to them by 
Commission Order dated May 1.1987 1 
in the above referenced dockets, so as to 
eliminate that limitation of the 
certificate setting a floor price for the 
gas which may be sold under that 
certificate. 

On May 6,1986, ANR Gathering, May 
9.1986, ANR Supply and on May 12. 

1986, Texcol filed applications with the 
Commission seeking blanket certificate 
authorization with pregranted 
abandonment. The applications 
requested blanket authority only for gas 
priced at the NGPA section 109 price or 
higher. The May 1,1987, order granted 
the applications “as requested”. 

ANR Gathering, ANR Supply and 
Texcol request that that portion of their 
certificates restricting their sales 
authority to gas priced at the NGPA 
Section 109 price or greater be removed 
and that they be permitted to sell gas of 
any NGPA vintage, subject to the other 
terms and conditions set out in their 
certificates as detailed in the 
Commission's order of May 1,1987. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before july 7, 

1987, file with the Federal Energy 
Regulatory Commission. Washington, 
DC 20426, a petition to intervene or a 


1 Ciii/.tm* firwryy Coqwratifm t & aL. Dm4ce7Na. 

Clsa-MMWl. eia). 
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protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211. 385.214). All protests filed with 
he Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
in any proceeding herein must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 87-14575 Filed 6-25-87; 8:45 «m| 

BILLING CODE 6717-01-M 


I Docket No. SA87-50-000) 

Petition for Adjustment; Appalachian 
Exploration, Inc. 

|une 24.1987. 

On June 3,1987, Appalachian 
Exploration, Inc. (AEI) filed a petition 
for adjustment with the Commission 
pursuant to seetjon 502(c) of the Natural 
Gas Policy Act of 1978 (NGPA) 1 and 
Subpart K of the Commission’s 
regulations. 2 * AEI seeks a waiver of the 
Commission’s order that it refund 
amounts incorrectly collected under 
NGPA section 107. AEI states that these 
over-collections were made because it 
was unaware that its application for 
NGPA section 107 prices had been 
denied. For the same reason AEI failed 
to file for NGPA section 103 prices for 
gas sold during the relevant period. AF.l 
states that its application for 
classification of the subject wells under 
NGPA section 103 was eventually 
approved by the Ohio Department of 
Natural Resources, but the 
determination was not made retroactive. 

AEI claims special hardship and 
inequity will result if these waivers are 
not granted. AEI asserts that its present 
financial situation and the market 
situation generally justifies a waiver of 
the Commission’s refund order. 

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in Subpart K of the 
Commission’s Rules of Practice and 
Procedure, All petitions to intervene 
must be filed within fifteen days after 


1 15 U.S.C. 3301 through 3342 (1982} 

*18 CFR 385,1101 th*ouf<h 385-1117 
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the publication of this notice in the 
Federal Register. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 87-14576 Filed 6-25-87; 8:45 am| 

BILLING CODE 6717-01-M 


l Docket No. RP87-30-005] 

Proposed Change In Tariff in 
Compliance With Commission Order; 
Colorado Interstate Gas Co. 

June 19. 1987. 

Take notice that Colorado Interstate 
Gas Company (“CIG”), on June 12.1987, 
tendered for filing “proposed” 

(Appendix A) and “Alternative 
Proposed” (Appendix B) changes in its 
FKRC Gas Tariff. Original Volume Nos. 

1 and 2 and First Revised Volume No. 1- 
A in compliance with Ordering 
Paragraph (B) and (D) of the 
Commission’s Order issued February 13. 
1987. The proposed tariff sheets are filed 
in the alternate, with one alternative 
continuing the effect of CIG’6 fixed cost 
minimum bills under Rate Schedules 
PR-1 and F-l, and the other alternative 
reflecting the rate impact of the 
elimination of such minimum bills. CiG 
notes that in the Commission’s February 
13.1987, Order in this proceeding, the 
issue of the minimum bills was made 
subject to the outcome of proceeding 
pending before the Commission in 
Docket No. RP85-122. All of the tariff 
sheets filed reflect the statutory 34 
percent Federal income tax rate in 
compliance with Ordering Paragraph 
(D)(4) of the Commission’s February 13, 
1987, Order and eliminate the “capacity 
commitment standby charge" from the 
proposed sales rates in compliance with 
Ordering Paragraph (B) of such order. 
The “Alternative Proposed” tariff sheets 
reflect these same adjustments but 
further reflect the elimination of CIG’s 
minimum bill under Rate Schedules PR- 
1 and F-l. respectively. 

CIG states that in a separate docket it 
is filing tariff sheets which propose to 
establish an elective “Sales Standby 
Service” provision that would be 
available to all customers presently 
purchasing gas from CIG under 
designated sales rate schedules. CIG 
states that it is also filing concurrently a 
Motion To Consolidate such filing with 
Docket No. RP87-30. 

By such filings, CIG states its belief 
that it has fully complied with 
Commission Orders issued February 13 
and April 23,1987, respectively, except 
insofar as compliance with Ordering 
Paragraph (D)(1) of the Commission’s 
February 13,1987, Order. In this regard. 
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CIG states that the Commission issued 
on February 27.1987. a Notice of 
Extension of Time in Docket No. RP87- 
30-000. wherein it granted CIC an 
extension (to and including ten days 
after the Commission acts on CIG's 
request for rehearing) to reclassify its 
fixed production and certificated 
gathering costs from the demand to the 
commodity component of its rates. 
Because the Commission has not acted 
on the merits of CIG s rehearing 
application, it states that those changes 
have not been reflected in this filing. 

CIG requests any such waivers of 
Commission regulations as may be 
required in order for this filing to be 
accepted and made effective on July 14. 
1987. 

Copies of the filing have been served 
upon CIG's jurisdictional customers and 
public bodies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.214, 
385.211). All such motions or protests 
should be Tiled on or before June 26. 

1987. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this Tiling are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FRDoc. 87-14577 Filed 6-25-87; 8*5 am| 

BILLING COOE •7t7-Ot-M 


I Docket No. CI87-560-000] 

Application for Permanent 
Abandonment; Mountain States 
Petroleum Corp. 

June 23.1987. 

Take notice that on May 4. 1987, as 
amended on May 19, and |une 19. 1987, 
Mountain States Petroleum Corp. 
(Mountain States). 213 Bast Fourth 
Street, Roswell, New Mexico 88201, Tiled 
an application pursuant to section 7(b) 
of the Natural Gas Act for authorization 
to abandon a sale of gas to El Paso 
Natural Gas Company (El Paso) 
attributable to to production from N/2 
section 20-T15S-R28E and section 28- 
T14S-R27E, Chaves County. New 
Mexico. The gas has been sold to El 
Paso at the outlet of the separator and 
transported through the Lusk System of 


Phillips 66 Natural Gas Company 
(Phillips) where it then goes into El 
Paso's mainline in Lea Country, New 
Mexico. Mountain States operates under 
a small producer certificate in Docket 
No. CS71-16. In the application 
Mountain States requests abandonment 
to permit the sale of gas directly to 
Phillips with the residue gas still 
entering into the FJ Paso mainline at the 
tailgate of the Phillips’ Lusk Plant in Lea 
County, New Mexico. Mountain State 
states that this would alleviate many of 
the accounting and bookkeeping 
difHculties now handled by Mountain 
States. 

Mountain States' original application 
was noticed on May 12,1987. (52 FR 
18942). 

By letter received June 19.1987, 
Mountain States amended its 
application to reflect that the 
subsequent resale of this gas by Phillips 
would more than likely be to the spot 
market pursuant to its limited-term 
certificate authorization in Docket No. 
C187-385-000. Also, by letter received 
June 16.1987, Mountain States states 
that the wells drop drastically in 
productivity after each extended shut-in 
period and that time is of the essence so 
these wells can be put back into 
production. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 10 days 
for the filing of protests and petitions to 
intervene. Therefore, anjrperson 
desiring to be heard or to make any 
protests with reference to said 
application should on or before June 29, 
1987, file with the Federal Energy 
Regulatory Commission. Washington. 
DC 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to take the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary , 

|FR Doc. 87-14578 Filed 6-25-87; 8:45 am| 

BILLING CODE 6717-01-M 


I Docket No. CI87-700-0001 

Application; NAGASCO, Inc. and 
Caliche Pipeline Co. 

June 22.1987. 

Take notice that on June 10.1907. 
NAGASCO, Inc. and Caliche Pipeline 
Company (jointly Applicants) of P.O. 

Box 7698. Tyler, Texas 75711, filed in 
this proceeding a joint application 
pursuant to sections 4 and 7 of the 
Natural Gas Act (NGA) and Part 157 of 
the Commission’s regulations, 
requesting blanket certificates 
authorizing sales for resale of certain 
natural gas in interstate commerce, 
without market restriction, by 
Applicants. Applicants also seek 
pregranted abandonment of all sales for 
resale for which sales certificate 
authority is sought herein. Applicants 
request such authorization for a one- 
year term. 

Applicants request authorization to 
make sales for resale of gas previously 
certified for which abandonment 
authorization has been issued, gas never 
previously sold but which would require 
a certificate if sold and NGA gas which 
is not committed to a contract. 
Applicants seek such authorization for 
all NGPA categories of NGA gas. 

Applicants state that the purpose of 
the application is to enable them to 
make sales in interstate commerce for 
resale of gas which is available for sale 
to new markets, but is still subject to the 
certificate and abandonment provisions 
of the Natural Gas Act. Finally, 
Applicants request that the Commission 
declare in its order issuing the 
authorizations that the Commission’s 
NGA jurisidiction over the activities and 
operations of Applicants is limited to 
the transactions for which authorization 
is sought In the Application. . . 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before July 7; 
1987, file with the Federal Energy 
Regulatory Commission, Washington, 
DC 20428. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
is determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
in any proceeding herein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
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unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-14579 Filed 6-25-87: 8:45 am| 

BILLING CODE 6717-Ol-M 


[Docket No. SA87-51-OOOJ 

Petition for Adjustment; Travis H. 
Davis Gas Account 

June 24.1987. 

On June 9,1987, Travis H. Davis Gas 
Account (Davis) Filed a petition for 
adjustment with the Commission 
pursuant to section 502(c) of the Natural 
Gas Policy Act of 1978 (NGPA) 1 and 
Subpart K of the Commission’s 
regulations. 2 Davis seeks a waiver of its 
obligation to refund to Northern Natural 
Gas (NNG) amounts paid by NNG to 
Davis in excess of the NGPA section 104 
flowing gas rate for production from the 
Hansford Gas Unit 16-2 well for the 
period January. 1981, through February, 
1984. Davis states that the subject well 
produced at rates over the NGPA 
section 108 ceiling as a result of low line 
pressures and use of enhanced recovery 
techniques. 

Davis claims special hardship and 
inequity will result if these waivers are 
not granted. Davis states that it failed to 
qualify the subject well for NGPA 
section 108 prices for the relevant 
production period because it understood 
that the stripper well qualification 
continued without further qualification 
as a result of using enhanced recovery 
techniques. Davis asserts that it will 
suffer out-of-pocket losses of $27,248.17 
for the period January, 1981, through 
December, 1986, if these waivers are not 
granted. Davis further asserts that it is 
carrying an unfair burden and may be 
forced prematurely to abandon the 
subject well as uneconomical if the 
requested waivers are denied. 

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in Subpart K of the 
Commission’s Rules of Practice and 
Procedure. All petitions to intervene 
must be filed within fifteen days after 
the publication of this notice in the 
Federal Register. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 87-14580 Filed 6-25-87: 8:45 ani| 

BILLING COOC 6717-01-M 


1 15 U.S.C. 3301 through 3342 (1982). 

* 18 CFR 384.1101 through 385.1117 (1986). 


ENVIRONMENTAL PROTECTION 
AGENCY 

[ ER-FRL-3223-51 

Environmental Impact Statements; 
Availability of Environmental Impact 
Statements Filed June 15,1987 
Through June 19, 1987 

Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5073 or (202) 382-5075. 

EIS No. 870214. FSuppl, FHW, FL, Port 
Everglades Expressway/I-595 
Construction, I-95/FL-736/Davie 
Boulevard Improvement, South Fork 
New River to Broward Boulevard, 
Broward County, Due: July 27,1987, 
Contact: J.R. Skinner (904) 681-7220 
EIS No. 870215, Final. BLM. CA. 
Western Counties Wilderness Study 
Areas, Indio Resource Area, 
Wilderness Recommendations, San 
Diego and Riverside Counties. Due: 
July 27,1987, Contact: Gary Pavek 
343-6084 

EIS No. 870216. Final. USN, CA. San 
Francisco Bay Battleship Battlegroup 
and Cruiser Destroyer Group 
Homeporting, Construction and 
Operation, Naval Station Treasure 
Island, Hunters Point Annex, Naval 
Air Station Alameda, San Francisco 
County, Due: July 27,1987, Contact: 
Robert Forsyth (415) 877-7544. 

EIS No. 870217, Final, USN, AZ, Joint 
Guayule Rubber Program, Processing 
Operations, Prototype Rubber 
Extraction Facility, Construction and 
Operation, Gila River Indian 
Reservation, Maricopa and Pinal 
Counties. Due: July 27,1987, Contact: 
Carmelia Bailey (202) 692-3627 

Dated: June 23.1987. 

Richard E. Sanderson, 

Director, Office of Federal Activities. 

|FR Doc. 87-14605 Filed 6-25-87; 8:45 am] 

BILLING CODE ftS60-50-M 


IER-FRL-3223-61 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments Prepared June 8 Through 
June 12,1987 

Availability of EPA comments 
prepared June 8.1987 through June 12, 
1987 pursuant to the Environmental 
Review Process (ERP), under section 309 
of the Clean Air Act (CAA) and section 
102(2)(c) of the National Environmental 
Policy Act (NEPA) as amended. 

Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5076/73. An 
explanation of the ratings assigned to 
draft environmental impact statements 


(EISs) was published in the Federal 
Register dated April 24,1987 (52 FR 
13749). 

Draft EISs 

ERP No. D-BLM-670003-NM. Rating 
LO, Farmington Resource Area. 

Resource Mgmt. Plan, NM. Summary: 
EPA has no objections to the proposed 
project. 

ERP No. DS-COE-A34109-OK. Rating 
EC2, Clayton (Sardis) Lake, Jackfork 
Creek, Dam and Lake Construction, 
Daisy to Sardis Lake Access Road 
Construction. Additional Information. 
OK. Summary: EPA expressed 
environmental concerns and identified 
areas of impact assessment warranting 
additional discussion in the 
supplemental final EIS, including 
alternative analysis, section 404 Clean 
Water Act, floodplain impacts, and air 
quality impacts. This information is 
needed to more fully satisfy NEPA 
requirements. 

ERP No. D-COE-E36124-KY, Rating 
EC2, UpperCumberland River Basin Area 
Flood Damage Reduction, KY. Summary: 
EPA’s review Finds that the major issue 
areas initially raised during scoping 
have been discussed in the EIS. On the 
basis of EPA’s evaluation, the sheer size 
of this proposal will have a broad 
spectrum of environmental ramifications 
irrespective of the mitigative measures 
presently instituted by Corps planning 
staff. Therefore, EPA has environmental 
concerns about the selected alternative 
and requests additional information on 
selected subject areas. 

ERP No. D-COE-J36040-UT, Rating 
LO, Upper Jordan River Flood Control 
Plan, Jordan Narrow to 2100 South 
Street, UT. Summary: EPA has not 
identified potential environmental 
impacts requiring substantive changes 
to the preferred alternative. 

ERP No. D-FRC-K03018-00. Rating 
E02, Mojave/Kem River/El Dorado/ 
Transwestem Natural Gas Pipeline 
Projects, Construction, Operation, and 
Maintenance, Licenses, 404 Permit, AR, 
CA, WY. NM, NV, UT. and TX. 

Summary: EPA expressed 
environmental objections because of 
potential adverse impacts to water 
quality and sensitive habitats (wetlands, 
riparian areas) from pipeline 
construction and operations. EPA 
requested more discussion in the final 
EIS on less-damaging alternatives and 
on the project’s compliance with State/ 
local water quality management plans. 
EPA asked that impacts to water bodies 
be assessed in terms of speciFic 
beneficial uses and Water Quality 
Standards contained in regional Basin 
Plans. 
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ERP No. D-OSM-E01008-TN. Rating 
E02. North Chickamauga Creek 
Watershed, Designation of Land 
Unsuitable for Surface Coal Mining 
Operation. TN. Summary: EPA‘s primary 
concern with this generic EIS is that if 
the petition area is not declared 
unsuitable and mining applications 
result, mining activities requiring NPDES 
permits could be inconsistent with the 
State of Tennessee and national 
antidegradation statement for this 
watershed. EPA recommended that the 
petition area be declared unsuitable for 
mining since the antidegradation 
requirement has already been applied to 
this watershed by the State of 
Tennessee. 

Final EISs 

ERP No. F-BLM-K61070-00, Safford 
Resource Area, Wilderness Study Area, 
Wilderness Designation, AZ and NM. 
Summary: EPA concurred in BLM’s 
decision to recommend certain areas for 
inclusion in the National Wilderness 
System. However, EPA requested that 
future BLM decision documents commit 
to measures that will ensure the 
protection of water quality resources in 
areas not recommended for wilderness 
designation. 

ERP No. F-CDB-C89027-NY, 
Metrotech Site Development Project, 
Construction and/or Rehabilitation, 

UDA Grant, NY. Summary: Most of 
F.PA’s concerns from the draft EIS have 
been resolved. However, details 
concerning impacts associated with the 
proposed cogeneration units have yet to 
be addressed, pending EPA’s review of 
the design plans. Accordingly. EPA will 
review these plans when they become 
available. 

ERP No. FS-CDB-K85038-AZ , Rio 
Nuevo-North Development Project, Land 
Use Changes and New Information, CDB 
Grant. AZ. Summary: EPA commended 
the Tucson Downtown Development 
Corporation for working with local air 
quality planning agencies to ensure the 
project’s conformity with Pima County’s 
Air Quality Plan. EPA also requested 
that air quality mitigation measures 
identified in the supplemental final EIS 
be incorporated in HUD’s Record of 
Decision. 

ERP No. F-FHW-F40146-00. US 10 
Improvement, Prescott Bridge 
Replacement, MN-61 to WI-29/WI-10, 
St. Croix River. MN and WI. Summary: 
EPA expressed concern that the 
proposed wetland mitigation would 
provide for no net loss of wetland 
acreage and recommended that the 
amount of created wetlands be 
increased by 1.3 acres. 

ERP No. F-SCS-D36105-WV. Howard 
Creek Watershed Flood Control and 


Watershed Protection, 404 Permit, WV. 
Summary: EPA completed its review of 
the final EIS and has no objection to its 
implementation. 

Dated: June 23.1987. 

Richard E. Sanderson. 

Director. Office of Federal Activities. 

|FR Doc. 87-14606 Filed 6-25-87; 8:45 am) 

BILLING CODE 6560-50-M 


FEDERAL MARITIME COMMISSION 

Agreement(s) Filed; Trailer Marine 
Transport Corp. et al. 

The Federal Maritime Commission 
hereby gives notice of the Filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, D.C. Office of the Federal 
Maritime Commission, 1100 L Street, 
NW„ Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington. DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 232-011121. 

Title: TMT/Interline Connection, Inc. 
Space Charter and Rationalization 
Agreement. 

Parties: 

Trailer Marine Transport Corp. (TMT) 

Interline Connection. Inc. 

Synopsis: The proposed agreement 
would permit the parties to charter 
space on one another’s vessels operating 
between ports in Puerto Rico and ports 
in the Leeward and Windward Islands, 
to interchange containers and related 
equipment in the trade, to enter into 
joint terminal, stevedoring, or other 
shoreside arrangements, and to 
rationalize sailings in the trade. 

Agreement No.: 203-011122. 

Title: Far East/Caribbean Discussion 
Agreement. 

Parties: 

Asia North America Rate Agreement 
(ANERA) 

Nedlloyd Lijnen, B.V. 

Synopsis: The proposed agreement 
would permit the parties to discuss and 
agree upon rates, charges, service 
contracts and tariff rules and regulations 
and other matters ancillary to the alL- 
water or intermodal transportation of 
cargo in the trade from ports and points 


in the Far East (excluding Japan) to 
ports and points in Puerto Rico and the 
U.S. Virgin Islands. 

By Order of the Federal Maritime 
Commission. 

Dated: June 23.1987. 

Joseph C. Polking. 

Secretary. 

[FR Doc. 87-14584 Filed 6-25-87; 8:45 am) 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 

Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies; 
Applications, Hearings; 

Determinations; First Alabama 
Bancorp, Inc., et al. 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842 (c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than July 17, 
1987. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW. Atlanta. Georgia 
30303: 

1. First Alabama Bancorp. Inc., 
Montgomery, Alabama; to acquire 100 
percent of the voting shares of Golden 
Summit Corporation. Milton. Florida, 
and thereby indirectly acquire Santa 
Rosa State Bank. Milton. Florida. 

2. Liberty Bancorp of Georgia. Inc., 
Clayton. Georgia; to acquire 100 percent 
of the voting shares of The Gordon 
Bank. Gordon, Georgia. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein. Assistant Vice 
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President) 230 South LaSalle Street. 
Chicago, Illinois 60690: 

1. 1st Source Corporation, South Bend. 
Indiana; to acquire 100 percent of the 
voting shares of The Hamlet State Bank. 
Hamlet, Indiana. Comments on this 
application must be received by July 10. 
1987. 

C. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street. Dallas, Texas 75222: 

1. Henrietta Bancshares, Inc., 
Henrietta, Texas; to acquire 80 percent 
of the voting shares of First State Bank. 
Hubbard, Texas. 

D. Federal Reserve Bank of San 
Francisco (Harry W. Green. Vice 
President) 101 Market Street. San 
Francisco, California 94105: 

1. DNB Financial, Riverside, 

California; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of De Anza National Bank, 
Riverside, California. 

Board of Governors of the Federal Reserve 
System. June 22.1987. 

James McAfee, 

Associate Secretary of the Board. 

IFR Doc. 87-14493 Filed 6-25-87; 8:45 am) 
BILLING COOE 6210-01-M 


Applications; Hearings; 
Determinations; Change in Bank 

Control; Acquisitions of Shares of 
Banks or Bank Holding Companies; 
Elizabeth G. Moore et al. 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(D) and 

§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than July 10,1987. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta. Georgia 
30303: 

1. Elizabeth G. Moore, Birmingham, 
Alabama; to acquire .47 percent of the 
voting shares of Cahaba Bancorp, 
Trussville, Alabama, and thereby 
indirectly acquire Cahaba Bank and 
Trust Company, Trussville, Alabama. 


2. Joe F. Yarborough, Birmingham, 
Alabama; to acquire .25 percent of the 
voting shares of Cahaba Bancorp, 
Trussville, Alabama, and thereby 
indirectly acquire Cahaba Bank and 
Trust Company, Trussville, Alabama. 

B. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis. Minnesota 55480: 

1. Norlin G. Boyum, St. Paul, 
Minnesota; Brian C. Barenscheer, 
Bloomington, Minnesota; and Barry J. 
O’Meara. Roseville. Minnesota; to 
acquire 100 percent of the voting shares 
of Citizens Bancshares of Woodviile, 
Inc., Woodviile, Wisconsin, and thereby 
indirectly acquire Citizens State Bank, 
Woodviile, Wisconsin. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1 .John E. Neill, Harrisonville, 
Missouri; to acquire 24.39 percent of the 
voting shares of Garden City 
Bancshares, Inc., Garden City, Missouri, 
and thereby indirectly acquire Garden 
City Bank, Garden City. Missouri. 

Board of Governors of the Federal Reserve 
System. June 22,1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-14494 Filed 6-25-87; 8:45 am| 
BILLING CODE 6210-01-* * * § 


Applications; Hearings; 
Determinations; Application To 
Engage de Novo in Permissible 
Nonbanking Activities; Ohio County 
Bancshares, Inc. 

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board's Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and 5 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in 5 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 


to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.** Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than July 17,1987. 

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Ohio County Bancshares, Inc., 
Beaver Dam, Kentucky; to engage de 
novo through its subsidiary. Catalyst 
Management, Ltd., Beaver Dam, 
Kentucky; in the business of leasing 
personal and real property pursuant to 
§ 225.25(b)(5); providing management 
consulting services to depository 
institutions pursuant to § 225.25(b)(ll); 
acting as investment or financial advisor 
pursuant to § 225.25(b)(4) and making 
investments in community development 
projects pursuant to § 225.25(b)(6) of the 
Board's Regulation Y. 

Board of Governors of the Federal Reserve 
System, June 22.1987. 

Janies McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-14495 Filed 6-25-8"; 8:45 am) 
BILLING COOE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on June 19.1987. 
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Social Security Administration 

(Call Reports Clearance Officer on 301- 
594-5706 for copies of package) 

Application for Widow’s Widower’s 
Insurance Benefits—0960-0004—This 
information collected by use of the 
forms SSA-10- and SSA-1050-U5 is 
needed to determine whether the 
claimant is eligible for widow’s or 
widower’s benefits, based on the 
account of the deceased spouse. The 
affected public is comprised of widow’s 
and widower's age 60 or older (or over 
age 50. if disabled). Respondents: 
Individuals or households. Number of 
Respondents: 661,000: Frequency of 
Response: Occasionally; Estimated 
Annual Burden: 165,250 hours. 

OMB Desk Officer: Elana Nordan 
Office of the Secretary 

(Call Reports Clearance Officer on 202- 
245-6511 for copies of Package) 

Access to Appropriate Post-Hospital 
Care—Pilot Study—“Concept 
Clearance”—The pilot study will test 
the validity reliability and feasibility of 
an approach to determine whether 
medicare patients experienced 
inadequate post-hospital care and 
adverse outcomes and to identify which 
patients were most likely to experience 
both. Respondents: Individuals or 
households. Businesses or other for- 
profit, non-profit institutions. Small 
businessess or organizations. Number of 
Respondents: 0; Frequency of Response: 
Not Applicable: Estimated Annual 
Burden: 0 hours. 

OMB Desk Officer: Shannah Koss- 

McCallum 

Public Health Service (PHS) 

(Call Reports Clearance Officer on 202- 
245-2100 for copies of Package) 

A. National Institutes of Health 

International Collaborative Study of 
Oral Health Outcomes (Concept 
Clearance)—An international 
collaborative study of oral health 
outcomes, designed to provide critical 
information on contrasting and 
comparing the effectiveness and efficacy 
of various national strategies for 
enhancing oral health. Clinical and 
social survey data will be collected from 
consumers, providers, and 
administrators involved in oral health 
delivery systems in seven industrialized 
and three middle-income developing 
countries. This request is for preliminary 
OMB clearance prior to the information 
collection of a representative sample of 
U.S. respondents in FY 1988. 


B. Health Resources and Services 
Administration 

Lenders Application for Insurance 
Claim on Health Education Assistance 
Loan (HEAL)—0915-0036—’’Health 
Loan” Lender uses the application to 
request Federal insurance payment on a 
defaulted HEAL loan. The PHS uses this 
form to determine if lender has complied 
with statutory and regulatory 
requirements. Respondents: Individuals 
or households. Number of Respondents: 
70; Frequency of Response: 

Occasionally; Estimated Annual Burden: 
2,500 hours. 

OMB Desk Officer: Shanna Koss- 
McCallum 

Health Care Financing Administration 

Pacemaker Related Data—0938- 
0436—This data collection will collect 
information from hospitals and 
manufacturers of pacemakers. The 
information is needed to assist in the 
development of FDA’s registry file as 
well as to identify when manufacturer 
warranty supercedes Medicare 
reimbursement. The data will help 
reduce Medicare costs by identifying 
when warrantees should cover 
replacements. Respondents: Businesses 
or other for-profit. Number of 
Respondents: 6,500; Frequency of 
Response: Occasionally; Estimated 
Annual Burden: 15,633 hours. 

OMB Desk Officer: Allison Herron 

As mentioned above, copies of the 
information collection clearance 
packages can be obtained by calling the 
Reports Clearance Officer, on one of the 
following numbers: 

PHS: 202-245-2100 
SSA: 301-594-5706 
FSA: 202-245-0652 
OS: 202-245-6511 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch. New Executive 
Office Building. Room 3208, Washington, 
DC. 20503. 

Attn: (name of OMB Desk Officer) 

Dated: June 19.1967. 

|ames F. Trickett. 

Deputy Assistant Secretary. Administrative 
and Management Services. 

1FR Doc. 87-14503 Filed 6-25-87; 8:45 am] 

BILLING COO€ 4150-04-M 


Alcohol, Drug Abuse, and Mental 
Health Administration 

Basic Behavioral Processes Research 
Review Committee; Reestablishment 

Pursuant to the Federal Advisory 
Committee Act of October 6.1972 (Pub. 
L. 92-463, 86 Stat. 770 through 776 and 
the Anti-Drug Abuse Act of 1986, (Pub. 
L. 99-570, section 501 (j)). the 
Administrator. Alcohol. Drug Abuse, 
and Mental Health Administration, 
(ADAMHA), announces the 
reestablishment, effective June 8,1987, 
of the Basic Behavioral Processes 
Research Review Committee. 

Dated: June 22.1987. 

Donald lan Macdonald, 

Administrator. Alcohol. Drug Abuse, and 
Mental Health Administration. 

[FR Doc. 87-14549 Filed 6-25-87; 8:45 am) 

BILUNG COOC 4160-20-41 


Food And Drug Administration 

(Docket No. 87N-0216] 

Human Drugs; Drug Export; Abbott 
Recombinant HTLV III EIA 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that Abbott Diagnostics Division has 
filed an application requesting approval 
for the export of the biological product 
Abbott Recombinant HTLV III EIA to 
West Germany, France, and Austria. 

address: Relevant information on this 
application may be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
Room 4-62, 5600 Fishers Lane, Rockville, 
MD 20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human drugs 
under the Drug Export Amendments Act 
of 1986 should also be directed to the 
contact person. 

FOR FURTHER INFORMATION CONTACT: 

Rudolf Apodaca, Center for Drugs and 
Biologies (HFN-310). Food and Drug 
Administration, 5600 Fishers Lanne, 
Rockville, MD 20857, 301-295-8063. 

SUPPLEMENTARY INFORMATION: The Drug 
Export Amendments Act of 1986 (Pub. L. 
99-660) (section 802 of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 382)) provides that FDA may 
approve applications for the export of 
biological products that are not 
currently approved in the United States. 
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The approval process is governed by 
section 802(b) of the act. Section 
802(b)(3)(B) of the act sets forth the 
requirements that must be met in an 
application for approval. Section 
802(b)(3)(C) of the act requires that the 
agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)(3)(B) 
have been satisfied. Section 802(b)(3)(A) 
of the act requires that the agency 
publish a notice in the Federal Register 
within 10 days of the filing of an 
application for export to facilitate public 
participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Abbott Diagnostic Division. Abbott 
Laboratories, Abbott Park, IL 60064, has 
filed an application requesting approval 
for the export of the biological product 
Abbott Recombinant HTLV III ElA to 
West Germany. France, and Austria. As 
designated by the applicant, the product 
is an in vitro enzyme immunoassay for 
the detection of antibody to Human T- 
Lymphotropic Virus III (HTLV III) in 
Human Serum or Plasma. The 
application was received and filed in the 
Center for Drugs and Biologies on June 
4,1987, which shall be considered the 
filing date for purposes of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document. These submissions 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m„ Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by July 6,1987. and 
to provide an additional copy of the 
submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (sec. 802, 
Pub. L. 99-660 (21 U.S.C. 382)) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Center for Drugs and 
Biologies (21 CFR 5.44). 

Dated: June 10, 1987. 

Daniel L. Michels, 

Director, Office of Compliance, Center for 
Drug and Biologies. 

|FR Doc. 87-14504 Piled 6-25-87; 8:45 am) 

BILLING CODE 4ISO-Ot-M 


National Institutes of Health 

National Institute of Arthritis and 
Musculoskeletal and Skin Diseases; 
National Arthritis Advisory Board 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Arthritis Advisory Board on 
July 20,1987. The Board will meet 8:30 
a.m. to approximately 3:30 p.m. at the 
Crystal Gateway Marriott, 1700 
Jefferson Davis Highway, Arlington, 
Virginia 22032. The meeting, which will 
be open to the public, is being held to 
discuss the Board's activities and to 
continue evaluation of the 
implementation of the long-range plan to 
combat arthritis. Attendance by the 
public will be limited to space available. 
Notice of the meeting room will be 
posted in the hotel lobby. 

Mr. Raymond M. Kuehne, Acting 
Executive Director, National Arthritis 
Advisory Board, 1801 Rockville Pike, 
Suite 500, Rockville. Maryland 20852, 
(301) 496-6045, will provide on request 
an agenda and roster of the members. 
Summaries of the meeting may also be 
obtained by contacting his office. 

Dated: June 22,1987. 

Betty J. Beveridge, • 

Nil! Committee Management Officer, 

[FR Doc. 87-14565 Filed 6-25-87; 8:45 am] 
BILLING CODE 4140-01-U 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Fair Housing and Equal Opportunity 

(Docket No. N-87-1707; FR-2369] 

Grants Availability of Funding Under 
the Community Housing Resource 
Board Program; Competitive 
Solicitation 

agency: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD. 

action: Notice of funds availability. 

summary: HUD is soliciting applications 
from eligible Community Housing 
Resource Boards (CHRBs) for funding 
under the CHRB Program. CHRBs must 
meet certain eligibility criteria in order 
to qualify for consideration. 
date: Applications for funding must be 
submitted by August 14.1987. 

FOR FURTHER INFORMATION CONTACT. 
Nathaniel K. Smith, Office of Voluntary 


Compliance. Room 5242, Office of Fair 
Housing and Equal Opportunity, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington DC 20410. Application kits 
will be sent only upon written request 
made after June 30,1987. to the Office of 
Procurement and Contracts in Room 
5256 at the above address. Telephone 
requests for application kits will not be 
honored. 

SUPPLEMENTARY INFORMATION: This 
Notice of Funds Availability is issued 
under the regulations for the CHRB 
Program, published in the Federal 
Register on March 25,1982 (47 FR 12926) 
and codified at 24 CFR Part 120. 
Interested CHRBs are urged to review 
these regulations and the factors for 
award in the application kit to 
determine whether they should apply 
under this program. 

The program has two categories of 
funding: (1) Maintenance and (2) 
improvement. A CHRB should apply for 
maintenance funding when its activities 
have resulted in full implementation of 
the terms of the Voluntary Affirmative 
Marketing Agreement (VAMA). CHRBs 
in this category will be provided funds 
to maintain their efforts related to the 
goals of the VAMA. 

A CHRB should apply for 
improvement funding when the terms of 
the VAMA have not been fully 
implemented. CHRBs in this category 
will be provided funds to improve their 
capacity to achieve the goals of the 
VAMA. 

Eligible CHRBs may apply for funds 
under one category only. 

Program Background 

Sections 808(e) (3) and (5) of Title VIII 
of the Civil Rights Act of 1968 (42 U.S.C. 
3608) require the Secretary to 
“cooperate with and render technical 
assistance to Federal, State, local and 
other public or private agencies, 
organizations, and institutions which are 
formulating or carrying on programs to 
prevent or eliminate discriminatory 
housing practices * * * " and to 
“administer the programs and activities 
relating to housing and urban 
development in a manner to 
affirmatively further the policies of this 
title.*’ 

Section 809 of the Act requires that 
“the Secretary shall commence such 
educational and conciliatory activities 
as in his judgment will further the 
purposes of this title * * * shall call 
conferences of persons in the housing 
industry and other interested parties to 
acquaint them with the provisions of 
this title and his suggested means of 
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implementing it, and shall endeavor 
with their advice to work out programs 
of voluntary compliance and of 
enforcement.” 

In order to promote the achievement 
of the goal of fair housing throughout the 
United States, the Department of 
Mousing and Urban Development has 
developed the Voluntary Affirmative 
Marketing Agreement (VAMA) Program. 
This nationwide program focuses on 
local efforts to assure nondiscrimination 
in connection with the sale, rental and 
financing of housing and the provision 
of services and facilities in connection 
with those activities. The Program goal 
is to promote achievement of a 
condition in which individuals of similar 
income levels in the same housing 
marketing area have available to them a 
like range of choices in housing 
regardless of their race, color, religion, 
sex or national origin. 

Consistent with its responsibilities 
under Title VIII, HUD has negotiated 
VAMAs with the National Association 
of Realtors, the National Association of 
Real Estate Brokers and the National 
Association of Home Builders. These 
agreements are intended to promote a 
broad equal opportunityprogram 
designed to assure that housing will be 
marketed on a nondiscriminatory basis. 
In addition, signatories to a VAMA 
agree to conduct certain programs and 
activities to acquaint communities with 
equal housing opportunity, to establish 
office procedures to ensure that there is 
no denial of equal professional service 
and to make materials available which 
explain the commitment of signatories to 
the goal of fair housing. 

The VAMAs. approved by housing 
industry associations at the national 
level, are implemented locally. In 
addition to providing a program to 
promote fair housing efforts, the 
VAMAs commit HUD to provide 
technical assistance to local housing 
industry groups that become signatories 
to the agreements. Assistance in 
implementing VAMA commitments is 
provided to the local housing industry 
groups through HUD-established 
Community Housing Resource Boards 
(CHRBs) composed of representatives of 
community organizations dedicated to 
equal housing opportunity. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
program number 14.401. Fair Housing 
Assistance Program. The requirements 
of the Paperwork Reduction Act of 1980 
(44 U.S.C. 3504(h)) have been met, and 
the information collection requirements 
contained in this Notice have been 
approved under OMB Control Number 
2529-0022. 


Eligible Applicants 

This Notice is for CHRBs which have 
not been previously funded under this 
program, as well as for CHRBs that were 
previously funded and have successfully 
completed the requirements of their 
previous grant. Except as explained 
below\ CHRBs that were funded in 1986 
are not eligible to apply for funds under 
this Notice. 

To be eligible for participation in the 
program for the first time, an applicant 
must meet the following criteria: 

(a) The applicant must be a CURB as 
described in 24 CFR 120.20 and must 
otherwise meet the criteria contained in 
24 CFR Part 120 and 

(b) The CHRB must have been in 
existence for at least six months before 
the publication date of this Notice. 

To be eligible for funding under the 
CHRB Program, a previously funded 
applicant must meet the first-time 
eligibility criteria set forth above and 
the following additional criteria: 

(a) The applicant must have 
completed successfully the requirements 
of its previous CHRB grant. An 
applicant will have completed its grant 
successfully if the Government 
Technical Representative has approved 
the CHRBs final payment voucher by 
July 1.1987; and 

(b) During the grant year, the 
applicant must have (1) carried out at 
least two activities that address 
specifically the objectives of the VAMA: 
(2) engaged in the identification of local 
problems and issues that impede equal 
housing opportunity; and (3) assessed 
local housing industry group 
performance under the VAMA. The 
applicant must submit evidence that it 
has met these requirements. 

To be eligible in either category, the 
most recent Field Office evaluation of 
the CHRB must have been satisfactory 
or better (see application kit for details 
of the evaluation methodology). 

CHRBs that were selected in 1984 to 
be funded under HUD’s New Horizons 
Program are eligible to apply for funding 
under this Notice. CHRBs funded in 
Fiscal Years 1983.1984 (in addition to 
New Horizons CHRBs) and 1985 are also 
eligible under this notice, subject to the 
above criteria for refunding. 

In addition, a CHRB funded in 1986 
that received less than the amount 
requested in its submission may apply 
for funds under this Notice. Such a 
CHRB should apply as a first-tiine 
grantee, and it may request a grant of up 
to $15,000 or $25,000 (based on the size 
of its jurisdiction), minus the amount of 
the grant awarded under the 1986 
NOFA. 


Method of Distribution 

Applicants for funding must submit all 
information required in the application 
kit. including a separate funding 
proposal, a budget and a one-page 
synopsis of the proposed project. 
Maximum funding amounts, except as 
modified by the preceding paragraph, 
will be as follows: CHRBs in 
jurisdictions with populations under 
50,000 may apply for grants of up to 
$15,000. CHRBs in jurisdictions with 
populations of 50,000 or more may apply 
for grants of up to $25,000. Two 
categories of funding have been 
established: Maintenance, where 
VAMAs have been fully implemented, 
and improvement, where VAMAs have 
not been fully implemented. Projects 
will be evaluated for funding separately 
within each category, to avoid a 
disadvantage to less experienced or 
first-time applicant CHRBs. 

Sixty per cent of the funds to be 
awarded will be allocated to proposals 
from CHRBs seeking grants for the first 
time. Forty per cent of the funds will be 
for proposals from CHRBs seeking 
additional funding, if funds remain in 
either category (first-time or refunding) 
after all acceptable proposals have been 
funded, the remaining funds can be used 
for the other category. 

Approximately $1,800,000 is available 
under this Notice. Each of HUD’s ten 
Regions is assigned an allocation (see 
below) from these funds based on the 
number of CHRBs expected to apply 
from large and from small jurisdictions 
multiplied by the respective funding 
limits with adjustments for geographic 
spread and provision for a Headquarters 
Reserve. 

The following are the Regional 
allocations: 

Region and allocation 

I— $100,000 

II— $150,000 
Hi—$250,000 

IV— $150,000 

V— $225,000 

VI— $250,000 

VII— $105,000 

VIII— $100,000 

IX— $200,000 

X— $165,000 

Headquarters Reserve—$105,000 

The Assistant Secretary reserves the 
right to reallocate these funds as 
necessary to award the entire amount 
available. Headquarters Reserve will be 
used to address such special 
circumstances as geographic 
distribution, minority concentration and 
post-selection adjustments. 
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Application Requirements 

As indicated above, HUD intends to 
allocate the major part of this funding to 
first-time proposals fora one-year effort. 
Following that, CHRBs will be 
encouraged to seek at least part of their 
funding for continuing projects from 
other sources. Accordingly, applications 
from CHRBs seeking additional funding 
will not be accepted unless 
accompanied by letters of financial or 
in-king support from the private sector 
or from State or local governmental 
entities. HUD believes that these funds 
can provide the assistance necessary to 
afford existing CHRBs the capability of 
rendering more effective assistance to 
local housing industry groups. 

Since training is an essential part of 
this program, all funded CHRBs are 
required to set aside 5% of grant funds 
for training purposes . Further 
information on training requirements 
will be provided by HUD Headquarters 
during the funding year. 

It is important to note that, although 
funds may be used for operating costs 
associated with the specific funded 
activities of the CURB program, 
applicants should propose to use the 
major portion (greater than 50 percent) 
of the funds for program costs (as 
opposed to administrative costs). 

The format and content requirements 
for applications are described in 
application kits which will be provided 
to each applicant CURB. Upon written 
request each applicant will receive the 
same application kit. Where the factors 
for award differ for maintenance or 
improvement funding, or for refunding, 
the differences in the application 
requirements will be explained in the 
kit. Questions not addressed by the kit 
may be directed to the appropriate HUD 
Field or Regional Office, Director of Fair 
Housing and Equal Opportunity. 

Applications will be reviewed, scored 
and ranked by HUD Regional Offices 
before being sent to the Assistant 
Secretary for final action. Accordingly, 
the application kit provides the name 
and address information for the 
Regional Contract Officer to whom the 
application should be sent. 

In the final selection of applications, 
the Assistant Secretary for Fair Housing 
and Equal Opportunity reserves the 
right to give added consideration to 
projects that will have a significant 
impact in areas with substantial 
minority populations and to assure a 
broad geographic distribution of 
projects. 

Selection Criteria 

In previous years, most responses to 
HUD’s solicitations of applications for 


funding under the CURB Program have 
failed to indicate the extent to which the 
CHRB program would address concerns 
relating to the rental housing market. 
This year HUD wishes to assure that 
adequate emphasis is placed on 
affirmative marketing in the rental 
housing area. Accordingly, the selection 
criteria for this funding round will 
reflect HUD's desire that proposals 
include a program component relating to 
affirmative marketing in rental housing 
as part of a CHRB’s overall program. 

Projects will be ranked on the basis of 
the following Five criteria: 

1. The relationship of the proposed 
project to the goal of the VAMA. The 
principal purpose of the CHRB is to 
monitor progress and assist in the 
solution of problems associated with the 
implementation of the VAMA. HUD. 
therefore, gives greater weight to 
projects that emphasize VAMA 
implementation and monitoring 
activities. 

Accordingly, eligible projects that will 
earn the maximum number of points 
under this first criterion are those that: 

(a) Will assess the effectiveness of the 
VAMA: 

(b) Will seek cooperative solutions to 
problems associated with 
implementation of the VAMA; 

(c) Will seek to expand minority 
involvement in some phase of the 
housing industry; and 

(d) Will develop a component relating 
to affirmative marketing in rental 
housing. 

Eligible projects that will receive a 
lower priority (i.e., ones that less 
completely meet the goals of the VAMA) 
are those that: 

(a) Propose to inform the public 
regarding the goals of fair housing and 
the VAMA; 

(b) Will assess community fair 
housing needs; or 

(c) Propose to expand public 
awareness of housing opportunities in 
the community. 

2. The extent to which the proposed 
project will affect the groups the VAMA 
is designed to reach, e.g., the extent to 
which the project will have significant 
impact in areas with substantial 
minority populations or on a local rental 
housing association; 

3. The commitment of the CHRB 
members, as indicated through regular 
attendance at meetings verified by 
copies of meeting minutes, and by 
demonstrated results of activities as 
verified by news reports, editorials, 
testimonials, etc. (for CHRBs requesting 
maintenance funding), and expected 
results of activities based upon a 
thoughtful and reasoned analysis of 
goals and problems, and the related 


actions to address them (for Cl IRBs 
requesting improvement funding); 

4. The amount of relevent professional 
or organizational experience, including 
experience in fair housing, available to 
the CHRB to implement the projects 
proposed; and 

5. The extent to which the proposed 
projects do not duplicate other 
community efforts. 

(Be specific in addressing each 
criterion. General statements will tend 
to score poorly.) 

The relative weights of the criteria for 
selection will be: 


Criteria 

Points 

1 Relationship of project to VAMA 
goals (Furtherance of the goals 
of the VAMA includes emphasis 
on rental housing as well as on 
housing offered for sale.). 

30 

Extent to which activities proposed 
seem likely to have the intended 
impact upon groups identified in 
the VAMA. 

25 

Documentation of commitment of 
CHRB members. 

15 

Experience available to implement 
project. 

20 

Extent to which project does not 
duplicate other community ef¬ 
forts . 

10 

Total. 

100 



1 Proposals that do not include a rental 
housing affirmative marketing component will 
receive less than full credit in meeting this 
criterion, even if all other VAMA goals are 
addressed. 

Notification of Applicants 

HUD shall notify all successful 
applicants upon selection. Unsuccessful 
applicants shall be notified after the 
awards have been made. No information 
will be made available to applicants 
during the period of HUD review and 
evaluation, except for notification to 
those applicants that are declared 
ineligible or late. 

Regional Offices will be informed of 
the Assistant Secretary’s awards in 
advance of public announcement. 

All awards are expected to be 
announced by HUD within 120 days of 
the final submission dote. Applications 
for funding must be submitted by August 
14,1987. No application received by 
HUD after that date will be considered, 
unless the application is received before 
awards are made and meets at least one 
of the late application exceptions set 
forth in the application kit. 

Authority: Title VIII of the Civil Rights Act 
of 1908 (42 U.S.C. 3601-3619). 
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Dated: June 23.1987. 
judith Y. Brachman, 

Assistant Secretary for Fair Housing and 
Equal Opportunity. 

|FR Doc. 87-14548 Filed 6-25-87: 8:45 ain| 

BILLING CODE 4210-28-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

C A-930-07-4332-13-S; [FES 87-231 

Availability of Final Environmental 
Impact Statement; Western Counties 
Wilderness (California) 

agency: Bureau of Land Management, 
Interior. 

action: Notice of availability of final 
environmental impact statement (EIS) 
on the wilderness recommendations for 
the Western Counties Wilderness Study 
Project in California. 

summary: This EIS assesses the 
environmental consequences of 
managing five Wilderness Study Areas 
(WSAs) as wilderness or non- 
wilderness. The alternatives assessed 
include: (1) A “no wilderness/no action" 
alternative for each WSA, (2) an “all 
wilderness" alternative for each WSA 
and (3) one “partial wilderness" 
alternative for three of the WSAs. 

The names of the five WSAs analyzed 
in the EIS, their total acreage, and the 
proposed actions for each are as 
follows: 

Aqua Tibia —360 acres; 360 acres 
suitable, 0 acres nonsuitable. 

Beauty Mountain —11,342 acres; 0 
acres suitable, 11,342 acres nonsuitable. 

Hauser Mountain —5,489 acres; 0 
acres suitable, 5,489 acres nonsuitable. 

Western Olay Mountain —5,750 acres; 
4,110 acres suitable. 1,640 acres 
nonsuitable. 

Southern Otay Mountain —7,940 acres; 
6.980 acres suitable, 960 acres 
nonsuitable. 

The Bureau of Land Management 
wilderness proposals will ultimately be 
forwarded by the Secretary of the 
Interior to the President and from the 
President to Congress. The final decision 
on wilderness designation rests with 
Congress. 

In any case, no final decision on these 
proposals can be made by the Secretary 
during the 30 days following the filing of 
this EIS. This complies with the Council 
on Environmental Quality regulations, 

40 CFR 1506.10b(2). 

SUPPLEMENTARY INFORMATION: A limited 
number of individual copies of the EIS 
may be obtained from the Area 
Manager, Indio Resource Area, 1900 


Tahquitz-McCallum Way. Suite B-l. 
Palm Springs, CA 92262. Copies are also 
available for inspection at the following 
locations: 

Department of the Interior, Bureau of 
Land Management, 18th and “C“ Streets, 
NW. Washington. DC 20240. 

or 

Bureau of Land Management, 
California State Office, 2800 Cottage 
Way, Room 2841, Sacramento. CA 95825. 

or 

Bureau of Land Management, 
California Desert District, 1695 Spruce 
Street, Riverside, CA 92507. 

FOR FURTHER INFORMATION CONTACT: 
Leslie Cone, Area Manager, Indio 
Resource Area. 1900 Tahquitz-McCallum 
Way, Suite B-l, Palm Springs, CA 92262, 
(619) 323-4421. 

Dated: June 17.1987. 

Bruce Blanchard, 

Director, Office of Environmental Project 
Review. 

[FR Doc. 87-14196 Filed 6-25-87; 8:45 am| 

BILLING CODE 4310-40-41 


(WY-040-07-4111-091 

Availability of the Hickey Mountain/ 
Table Mountain Oil and Gas Field 
Development Final Environmental 
Impact Statement (FEIS) and Record 
of Decision (ROD), Uinta County, WY 

agency: Bureau of Land Management, 
Department of Interior, and Forest 
Service. Department of Agriculture. 
summary: The Bureau of Land 
Management, in cooperation with the 
Forest Service, is issuing this notice to 
advise the public that the final EIS for 
the Hickey Mountain/Table Mountain 
Oil and Gas Field Development proposal 
is now available. The FEIS contains the 
analysis of potential impacts from the 
proposed development of an oil and 
sweet gas field in the Hickey Mountain/ 
Table Mountain area of Uinta County in 
southwestern Wyoming. This area 
contains public land administered by 
the Rock Springs District and the Salt 
Lake District of the Bureau of Land 
Management and land within the 
Wasatch/Cache National Forest. The 
record of decision is being issued in 
conjunction with the FEIS. 
dates: Written comments on the 
analysis contained in the final EIS, the 
agency preferred alternative, and the 
decision will be accepted for 30 days 
following the date that the 
Environmental Protection Agency 
publishes the filing notice for this EIS in 
the Federal Register. Public meetings are 
not planned at this time. 


addresses: Copies of the final will be 
mailed to all known interested 
individuals. Copies will also be 
available to review at the following 
locations: 

Bureau of Land Management. Rock 
Springs District Office, Highway 191 
North, P.O. Box 1869, Rock Springs. 
Wyoming 82902-1869 
Forest Supervisors Office. Wasatch- 
Cache National Forest. 125 South 
State Street, Suite 8226, Salt Lake 
City. Utah 84138 
Mountain View Ranger District. 
Wasatch/Cache National Forest, P.O. 
Box 129, Mountain View, Wyoming 
82339 

FOR FURTHER INFORMATION CONTACT: 

Wally Mierzejewski, Team Leader, at 
(307) 382-5350 or (307) 877-3933. 

SUPPLEMENTARY INFORMATION: The final 
EIS analyses the potential impacts of the 
proposed action for full field 
development (to include wells, access 
roads, pipelines, processing plants, 
power source, and abandonment) on 
45,510 acres of national forest and 
public lands interspersed with State 
lands of Wyoming and Utah and private 
lands. Component alternatives for 
access roads, processing plants, and 
transport of oil are analyzed, as are the 
agency preferred alternative and the no 
action alternative. 

Resources that could be affected by 
full field development include wildlife 
(particularly elk), sensitive and slumping 
soils, watershed, visual resources, 
transportation systems, vegetation, 
existing land uses, fisheries, social and 
economic resources, cultural and 
paleontological resources, human health 
and safety, air quality, and area geology. 
It is the Bureau’s intent to implement the 
record of decision by issuing the 
necessary permits and rights-of-way as 
discussed under the preferred 
alternative. The action proposed to be 
taken may be protested under the terms 
of 43 CFR 4.450-2. The protest period 
will run concurrently with the comment 
period for the FEIS. Comments on the 
FEIS or protests on the decision should 
be submitted to: EIS Team Leader. 
Bureau of Land Management, Rock 
Springs District Office, Highway 191 
North, P.O. Box 1869, Rock Springs. 
Wyoming 82902-1869. 

F. William Eikenberry, 

Associate State Director. 

(FR Doc. 87-14292 Filed 6-25-87; 8:45 am) 

BILLING CODE 4310-22-M 
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[WY-031-07-4212-24] 

Realty Action; Public Lands in Fremont 
County, WY 

agency: Bureau of Land Management. 
Interior. 

action; Notice of realty action; 
proposed lease of public lands in 
Fremont County, Wyoming. 

summary: The Bureau of Land 
Management is proposing to enter into a 
lease with Mr. Les Lavenstein on a 
parcel of land which is located 
approximately 6.5 miles west of Dubois. 
Wyoming, in: 

Sixth Principal Meridian 

T. 42 N., R. 107 W., 

Sec. 30. Lot 5. 

Comprising .354 acres. 

The proposed lease would authorize 
the continued use of a bam, loading 
chute and corral, which are situated 
entirely or partially on the above 
described parcel, for a 40 year period. 

The applicant will be responsible for 
the cost of processing the lease and for 
payment of an annual rental which 
would be $200.00. 

The lease would be authorized under 
the provisions of section 302 of the 
Federal Land Policy and Management 
Act of 1976 and 43 CFR Part 2920. 

FOR FURTHER INFORMATION CONTACT: 

Jack Kelly (Area Manager), (307) 332- 
7822. 

SUPPLEMENTARY INFORMATION: For a 

period of forty-five (45) days from the 
date of issuance of this notice, 
interested parties may submit comments 
to the Bureau of Land Management, 

Area Manager. Lander. P.O. Box 589, 
Lander, WY 82520. Any adverse 
comments will be evaluated by the State 
Director who may sustain, vacate, or 
modify this realty action. In the absence 
of any objections this proposed realty 
action will become final. 

Dated: June 18.1987. 

Jack Kelly, 

Area Manager. 

|FR Doc. 87-14505 Filed 8-25-87; 8:45 amj 

BILLING COD€ 4310-22-M 


INM-040-07-4212-14; OK NM 634451 

Land Classification; Recreation and 
Public Purposes Classification, Greer 
County, OK 

agency: Bureau of Land Management. 
Interior. 

action: I,and classification. 
summary: The following described land 


has been examined and is hereby 
classified for sale under the provisions 
of the Recreation and Public Purposes 
(R&PP) Act of June 14.1926 (44 Stat. 741; 
43 U.S.C. 869 et seq.), as amended, and 
the regulations thereunder Title 43 Code 
of Federal Regulations (CFR) 2740 and 
2912: 

Indian Meridian 

T. 6 N.. R. 21 W. ( 

Sec. 21. WVfeSEV^SEVii. 

Containing 20.00 acres. 

The identified land is needed by the 
Sooner Girl Scout Council Inc. for the 
expansion of their program activities in 
conjunction with Camp Kate Portwood. 
The activities would include rock 
climbing, outdoor camping, plant and 
wildlife studies, and other recreational 
uses. 

The classification of the land will 
segregate it from all appropriation, 
except as to application under the 
mineral leasing laws and the R&PP Act. 
Segregation will terminate upon 
issuance of a patent or eighteen months 
from the date of this notice; or upon 
publication of a notice of termination, 
whichever occurs first. 

Comments: For a period of 45 days 
after the date of publication of this 
Notice in the Federal Register, all 
persons who wish to submit comments 
may do so in writing to the District 
Manager, Bureau of Land Management, 
9522-H-East 47th Place, Tulsa, 
Oklahoma, 74145. Objections will be 
reviewed by the State Director who may 
sustain vacate, or modify this realty 
action. In the absence of any objections, 
this realty action will become the final 
determination of the Department of 
Interior. 

FOR FURTHER INFORMATION CONTACT 

Hans Sallani, Oklahoma Resource Area 
Headquarters. Telephone (405) 231-5491. 
Jim Sims, 

District Manager. 

|FR Doc. 87-14547 Filed 6-25-87; 8:45 aral 
BILLING CODE 4310-fB-M 


National Park Service 

Golden Gate National Recreation Area 
Advisory Commission; Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the Golden Gate 
National Recreation Area Advisory 
Commission will be held at 7:30 p.m. 
(PDT) on Thursday. July 30,1987 at the 
Building 201, Fort Mason, San Francisco, 
California. 

The Advisory Commission was 
established by Pub. L. 92-589 to provide 


for the free exchange of ideas Detween 
the National Park Service and the public 
and to facilitate the solicitation of 
advice or other counsel from members 
of the public on problems pertinent to 
the National Park Service systems in 
Marin, San Francisco and San Mateo 
Counties. 

Members of the Commission are os 
follows: 

Mr. Frank Boerger, Chairman 

Ms. Amy Meyer, Vice Chair 

Mr. Ernest Ayala 

Mr. Richard Bartke 

Dr. Howard Cogswell 

Brig. Gen. John Crowley, USA (ret) 

Mr. Margot Patterson Doss 
Mr. Neil D. Eisenberg 
Mr. Jerry Friedman 
Mr. Steve Jeong 
Ms. Daphne Greene 
Ms. Gimmy Park Li 
Mr. Gary Pinkston 
Mr. Merritt Robinson 
Mr. R. H. Sciaroni 
Mr. John J. Spring 
Dr. Edgar Waybum 
Mr. Joseph Williams 

The main agenda items include a 
Marin Committee Resolution and 
presentation to the Commission and 
public on plans to build a Bay Area 
Discovery Museum in an area of vacant 
and underutilized historic structures at 
East Fort Baker in the Marin Headlands. 
The resolution to be presented was 
adopted by the Marin Committee on 
April 4,1987. The second item on the 
agenda will be a San Mateo Committee 
Report and a discussion and 
presentation on plans to extend trails 
stretching from GGNRA land at 
Sweeney Ridge in San Mateo County to 
the San Francisco Watershed properties. 
A third agenda item will be a 
presentation by Park staff of 
amendments to the General 
Management Plan concerning the 
Aquatic Park area of the Golden Gate 
National Recreation Area. 

The meeting is open to the public. 
Persons wishing to receive further 
information on this meeting or who wish 
to submit written statements may 
contact General Superintendent Brian 
O’Neill, Golden Gate National 
Recreation Area, Building 201, Fort 
Mason. San Francisco. California 94123. 

This meeting will be recorded for 
documentation and transcribed for 
dissemination. Minutes of the meeting 
will be available to the public after 
approval of the full Advisory 
Commission. A transcript is available 
after September 30,1987. For copies of 
the minutes contact the Office of the 
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Staff Assistant. Golden Gate National 
Recreation Area. Building 201, Fort 
Mason, San Francisco, California 94123. 

Dated: June 18.1987. 

W. Lowell White. 

Acting Regional Director. Western Region. 
|KR Doc. 87-14580 Filed 6-25-87; 8:45 amj 

BILLING CODE 4310-70-M 


Illinois and Michigan Canal National 
Heritage Corridor Commission; 

Meeting 

Notice is hereby given, in accordance 
with the Federal Advisory Committee 
Act, 86 Stat. 770, 5 U.S.C. App. 1. as 
amended by the Act of September 13, 
1976, 90 Stat. 1247, that a meeting of the 
Illinois and Michigan Canal National 
Heritage Corridor Commission will be 
held July 1,1987, beginning at 1:30 p.m. 
at the Village Hall in Romeoville, 

Illinois. 

The Commission was originally 
established on August 24,1984, pursuant 
to provisions of the Illinois and 
Michigan Canal National Heritage 
Corridor Act of 1984, 98 Stat. 1456,16 
U.S.C. section 461 note, to implement 
and support the conceptual plan. 

Matters to be discussed at the meeting 
will include the budget for fiscal year 
1988, bylaws, and committee 
assignments. 

The meeting will be open to the 
public. Interested persons may submit 
written statements to the official listed 
below prior to the meeting. Further 
information concerning the meeting may 
be obtained from Alan M. Hutchings, 
Chief. Division of External Affairs, 
Midwest Region. National Park Service, 
1709 Jackson Street. Omaha. Nebraska 
68102. telephone 402-221-3481 (FTS 864- 
3481). Minutes of the meeting will be 
available for public inspection at the 
Midwest Regional Office 3 weeks after 
the meeting. 

Dated: June 16.1987. 

Don H. Castleberry, 

Regional Director. Midwest Region. 

|FR Doc. 87-14561 Filed 6-25-87; 8:45 am| 

BILLING CODE 4310-70-M 


San Antonio Missions Advisory 
Commission; Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the San Antonio 
Missions Advisory Commission will be 
held at 1:00 p.m., Tuesday, July 28,1987, 
at the park headquarters, located at 2202 
Roosevelt, San Antonio, Texas. 

The San Antonio Missions Advisory 
Commission was established pursuant 


to Pub. L. 95-629, Title II. November 10. 
1978. The purpose of the Commission is 
to advise the Secretary of the Interior or 
his designee on matters relating to the 
park and with respect to carrying out the 
provisions of the statute establishing the 
San Antonio Missions National Historic 
Park. 

Matters to be discussed include: 

—Minutes of previous meeting 
—Park Operations Update 
—Los Compadres Update 
—Archdiocesan Report 
—City Report 
—County Report 
—Open Discussion 

—Acknowledgment of 4 new members 

The meeting will be open to the 
public, however, facilities and space for 
accommodating members of the public 
will be limited and persons will be 
accommodated on a First-come, first- 
serve basis. Any member of the public 
may File a written statement concerning 
the matters to be discussed with the 
Superintendent, San Antonio Missions 
National Historical Park. 

Persons wishing further information 
regarding this meeting or who wish to 
submit a written statement may contact 
Jose A. Cisneros, Superintendent, 2202 
Roosevelt Avenue, San Antonio. Texas 
78210 (512) 229-5701. 

Minutes of the meeting will be 
available for public review 
approximately four weeks after the 
meeting at the office of the San Antonio 
Missions National Historical Park. 

Date: June 17,1987. 

Donald A. Dayton, 

Acting Regional Director. Southwest Region. 
[FR Doc. 87-14559 Filed 6-25-87; 8:45 am) 
BILLING CODE 4310-70-M 


National Register of Historic Places; 
Notification of Pending Nominations 

The 15-day commenting period for the 
following property nominated to the 
National Register of Historic Places 19 
being waived in order to assist in the 
property’s preservation. 

Carol D. Shull, 

Chief of Registration. National Register. 

Georgia 

Bacon County 

Alma. Rabinowitz Building. 203-205 W. 
Eleventh St. 

(FR Doc. 87-14563 Filed 6-25-87; 8:45 am| 
BILUNG CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 

(Finance Docket No. 31053] 

Lackawanna Valley Railroad Corp. and 
Panther Valley Railroad Corp.; 
Acquisition Exemption; Nonconnecting 
Railroads; Exemption 

Lackawanna Valley Railroad Corp. 
(LVRC) and Panther Valley Railroad 
Corporation (PVRC) have filed a notice 
of exemption under 49 CFR 1180.4(g) 
regarding the acquisition of control of 
nonconnecting railroads under the 
provisions of 49 CFR 1180.2(d). 

Mr. William Powers has held 51 
percent of the stock of each carrier and 
has been president of both companies. 

In Finance Docket No. 30670, the 
Commission granted an exemption from 
49 U.S.C. 11343 for Mr. Powers to 
continue in control of the two carriers. 

The controlling stockholders of LVRC 
and PVRC propose changes in the stock 
ownership, and therefore control, of the 
carriers. Pursuant to the proposed 
transaction, Mr. Powers will terminate 
his relationship with each carrier and 
relinquish his 51 percent ownership of 
each carrier. PVRC will acquire Mr. 
Powers’ share of LVRC and will control 
LVRC. Mr. Powers’ share of PVRC will 
become treasury stock of PVRC. Mr. A1 
Luedtke. who now owns 12.5 percent of 
the stock of LVRC and 30.0 percent of 
the stock of PVRC, after the transaction 
will own 12.5 percent of the stock of 
LVRC and 61.0 percent of the stock of 
PVRC, and will be in a position to 
control both carriers through stock 
ownership and management. 

LVRC and PVRC anticipate that the 
transaction will result in no adverse 
changes in service levels, signiFicant 
operational changes, or changes in the 
competitive balance with other carriers. 

LVRC and PVRC indicate that: (1) The 
lines of the involved railroads do not 
connect, (2) the acquisition of control is 
not part of a series of anticipated 
transactions that would connect the 
railroads with each other or any railroad 
in their corporate family, and (3) the 
acquisition does not involve a Class I 
carrier. Therefore, this transaction 
involves the acquisition of 
nonconnecting carriers, and is exempt 
from the prior review requirements of 49 
U.S.C. 11343. See 49 CFR 1180.2(d)(2). 

As a condition to the use of this 
exemption, any employees affected by 
the transaction will be protected by the 
conditions set forth in New York Dock. 
Ry. — Control—Brooklyn Eastern Dist.. 
360 I.C.C. 60 (1979). This will satisfy the 
requirements of 49 U.S.C. 10505(g)(2). 












24066 


Federal Register / Vol. 52, No. 123 / Friday, June 26. 1987 / Notices 


Petitions to revoke the exemption 
under 49 U.S.C. 10505(d) may be filed at 
any time. The filing of a petition to 
revoke will not automatically stay the 
transaction. 

Dated: June 19.1987. 

By the Commission. Jane F. Mackall. 
Director. Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

IFR Doc. 87-14389 Filed 8-25-07; 8:45 am) 

BILLING COOf 7035-01-M 


Motor Carriers; Intent To Engage In 
Compensated Intercorporate Hauling 
Operations; Commonwealth Petroleum 
Co. et al. 

June 23.1987. 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

A. 1. Parent Corporation and Address of 
Principal Office 

Commonwealth Petroleum Co., 200 
TechneCenter Drive, Suite 104, 
Milford, Ohio 45150 

2. Wholly owned subsidiaries which will 
participate in the operations, and states 
of incorporation: 

(i) Copeco Trucking, Inc.—Ohio 

(ii) Copeco Fuels. Inc.—Virginia 

B. Parent Corporation 

G.P.C., Inc., DBA/Groff 8 Snack Food 
Company. School Road, P.O. Box 379, 
Bowmansville, PA 17507 

Wholly-Owned Subsidiary 

Wilson Nut Company, 102 W. Walnut 
Street, Wilson, NC 27894 —North 
Carolina—State of incorportion 

C. 1. Parent Corporation and Address of 
Principal Office 

Kohler Co., 444 Highland Drive, Kohler, 
W1 53044 

2. Wholly Owned Subsidiaries Which 
Will Participate in the Operations and 
State of Incorporation 

Sterling Faucet Co.—Delaware 
Polar Stainless Products, Inc.—Arkansas 
Baker. Knapp & Tubbs. Inc.—North 
Carolina 

Kohler Ltd—Province of Ontario. 

Canada 

Hytec Manufacturing. Ltd.—Ontario, 
Canada 

Kohler de Mexico, S.A. de C.V.—Mexico 
City D.F. 

Kohler Sanimex. S.A. de C.V.— 

Apodaca. N.L., Mexico 


D. 1 . Parent Corporation and Address of 
Principal Office 

NCR Corp.. 1700 South Patterson 
Boulevard. Dayton. Ohio 45479. 

2. Wholly-Owned Subsidiaries Which 
Will Participate in the Operations and 
States of Incorporation 

(i) NCR Comten, Inc., incorporated 
under the laws of the State of Delaware. 

(ii) Applied Digital Data Systems Inc., 
incorporated under the laws of the State 
of Delaware. 

Noreta R. McGee, 

Secretary. 

[FR Doc 87-14488 Filed 6-25-07; 8:45 am) 

BILLING COD€ 7035-01-M 


[Finance Docket No. 31044J 

CSX Transportation, Inc.; Acquisition 
and Operation; Exemption 

agency: Interstate Commerce 
Commission. 

action: The Commission exempts from 
the prior approval requirements of 49 
U.S.C. 11343, et seq. the acquisition and 
operation by CSX Transportation, Inc., 
of 7.33 miles of track of Consolidated 
Rail Corporation between Riley and 
Spring Hill, IN, in Vigo County, IN. 

dates: This exemption is effective on 
July 27,1987. Petitions to stay must be 
filed by July 0,1987, and petitions for 
reconsideration must be filed by July 16, 
1987. 

addresses: Send pleadings referring to 
Finance Docket No. 31044 to: 

(1) Office of Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 
and 

Petitioner’s representative: R. Lyle Key, 
Jr., CSX Transporation, Inc., 500 
Water Street, Jacksonville, FL 32202. 
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to T.S. 
InfoSystems. Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or call (202) 289- 
4357. 

Decided: June 12,1987. 

By the Commission, Chairman Gradison, 
Vice Chairman Lamboley. Commissioners 
Sterrett. Andre, and Simmons. 

Noreta R. McGee, 

Secretary. 

|FR Doc. 87-14525 Filed 8-25-87; 8:45 am) 

BILLING CODE 703S-01-M 


[I.C.C. Order No. P-921 

Rail Carriers; Passenger Train 
Operation; The Atchison, Topeka and 
Santa Fe Railway Co. 

It appearing, that the National 
Railroad Passenger Corporation 
(Amtrak) has established through 
passenger train service between New 
Orleans, Louisiana and Los Angeles, 
California, via El Paso. Texas. The 
operation of these trains requires the 
use of the tracks and other facilities of 
Southern Pacific Transportation 
Company (SP). A portion of the SP 
tracks near Wellton, Arizona, are 
temporarily out of service because of a 
derailment. An alternate route is 
available via The Atchison, Topeka and 
Santa Fe Railway Company between 
West Colton, California and Phoenix. 
Arizona. 

It is the opinion of the Commission 
that the use of such alternate route is 
necessary in the interest of the public 
and the commerce of the people: that 
notice and public procedure herein are 
impracticable and contrary to the public 
interest; and that good cause exists for 
making this order effective upon le9S 
than thirty days’ notice. 

It is ordered\ 

(a) Pursuant to the authority vested in 
me by order of the Commission decided 
January 13,1986, and of the authority 
vested in the Commission by section 
402(c) of the Rail Passenger Service Act 
of 1970 (45 U.S.C. 562(c)), The Atchison, 
Topeka and Santa Fe Railway Company 
(ATSF) is directed to operate trains of 
the National Railroad Passenger 
Corporation (Amtrak) between West 
Colton. California, and a connection 
with Southern Pacific Transportation 
Company at Phoenix, Arizona. 

(b) In executing the provisions of this 
order, the common carriers involved 
shall proceed even though no 
agreements or arrangements now exist 
between them with reference to the 
compensation terms and conditions 
applicable to said transportation. The 
compensation terms and conditions 
shall be, during the time this order 
remains in force, those which are 
voluntarily agreed upon by and between 
said carriers; or upon failure of the 
carriers to so agree; the compensation 
terms and conditions shall be as 
hereafter fixed by the Commission upon 
petition of any or ail of the said carriers 
in accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act and by the Rail 
Passenger Sendee Act of 1970. as 
amended. 
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(c) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign commerce. 

(d) Effective date . This order shall 
become effective at 9:00 p.m. (EDT), June 
3,1987. 

(e) Expiration date. The provisions of 
this order shall expire at 11:59 p.m. 
(EDT), June 4,1987, unless otherwise 
modified, amended, or vacated by order 
of this Commission. 

This order shall be served upon The 
Atchison, Topeka and Santa Fe Railway 
Company and upon the National 
Railroad Passenger Corporation 
(Amtrak), and a copy of this order shall 
be filed with the Director, Office of the 
Federal Register. 

Issued at Washington. DC, June 3,1987. By 
Bernard Gaillard, Agent. 

Noreta R. McGee, 

Secretory. 

|FR Doc. 87-14638 Filed 6-25-87; 8:45 am) 

BILLING COOC 7035-01-* 


DEPARTMENT OF JUSTICE 

Pollution Control; Lodging of Consent 
Decree; Houma, LA 

In accordance with the policy of the 
Department of Justice, 28 CFR 50.7, 
notice is hereby given that on April 27, 
1987, a proposed consent decree in 
United States v. City of Houma, 
Louisiana, et aJ., Civil Action No. 83- 
4377, Section D, Magistrate 2, was 
lodged with the United States District 
Court for the Eastern District of 
Louisiana. This consent decree settles a 
lawsuit Tiled on August 31,1983, 
pursuant to section 309 of the Clean 
Water Act (“The Act"), 33 U.S.C. 1319, 
for injunctive relief and for assessment 
of a civil penalty against the City of 
I louma, Louisiana. The State of 
Louisiana was named as a defendant 
pursuant to section 309(e) of the Act, 33 
U.S.C. 1319(e). The United States filed 
an amended and supplemental 
complaint on April 25,1986, naming 
Terrebonne Parish, Louisiana, as an 
additional defendant pursuant to section 
309 of the Act (“the Act*), 33 U.S.C. 

1319, becaue the City had been merged 
into the Parish. The original complaint 
and the amended and supplemental 
complaint (hereafter collectively 
referred to as “the complaint**) alleged, 
among other things, that the City and the 
Parish violated their National Pollutant 
Discharge Elimination System 
(“NPDES’*) permit by discharging 
pollutants from their municipal sewage 
treatment plant in excess of the 
limitations contained in the permit. The 


complaint alleged that the City’s and the 
Parish's violations of their NPDES 
permit constituted violations of section 
301 of the Act, 33 U.S.C. 1311. and 
entitled the United States pursuant to 
Section 309 of the Act, 33 U.S.C. 1319, to 
obtain a permanent or temporary 
injunction and recover a civil penalty of 
not more than $10,000 per day of 
violation. 

Under the terms of the proposed 
consent decree, the Parish agrees to pay 
a civil penalty of $25,000 with respect to 
the claims asserted by the United States 
in the complaint. The consent decree 
also calls for the parties to undertake a 
compliance program to attain and 
maintain compliance with the Act. The 
decree provides the Parish with interim 
effluent discharge limitations at its 
sewage treatment plant during the term 
of the decree. The decree does not 
resolve the contingent liability of the 
State of Louisiana pursuant to section 
309(e) of the Act, 33 U.S.C. 1319(e). 

The Department of Justice will receive 
comments relating to the proposed 
consent decree for a period of 30 days 
from the date of this publication. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530. All comments should refer to 
United States v. City of Houma , 
Louisiana, et al. t D.J. Ref. 90-5-1-1-1970. 

The proposed consent decree may be 
examined at the following offices of the 
United States Attorney and the 
Environmental Protection Agency 
(“EPA“): 

EPA Region VI 

Contact: Bian Beverly. Office of the Regional 
Counsel, U.S. Environmental Protection 
Agency. 1445 Ross Avenue. Dallas, Tx. 
75202-2733 (214) 655-2129 

United States Attorney's Office 

Contact: William F. Baity. Assistant U.S. 
Attorney, Middle District of Louisiana, 

Hale Boggs Federal Building. 500 Camp 
Street. New Orleans, La. 70130 (504) 589- 
2921 

Copies of the proposed consent decree 
may also be examined at the 
Environmental Enforcement Section, 

Land and Natural Resources Division. 
United States Department of Justice, 
Room 1515, Ninth Street and 
Pennsylvania Avenue, NW„ Washington 
DC 20530. A copy of the proposed 
consent decree may be obtained by mail 
from the Environmental Enforcement 
Section, Land and Natural Resources 


Division of the Department of Justice. 
Any request for a copy of the consent 
decree should be accompanied by a 
check in the amount of $1.50 for copying 
costs ($0.10 per page) payble to “United 
States Treasurer.** 

F. Henry Habicht II, 

Assistant Attorney Genera /. Land and 
Natural Resources Division. 

|FR Doc. 14514 Filed 6-25-87; 8:45 am| 

BILLING COOE 4410-01-* 


Pollution Control; Lodging of Consent 
Decree Pursuant to Section 7003 of 
the Resource Conservation and 
Recovery Act in United States v. 
Waste Industries, Inc., et al. 

In accordance with Departmental 
policy, 28 CFR 50.7, and pursuant to 
section 7003(d) of the Resource 
Conservation and Recovery Act 
(“RCRA M ), 42 U.S.C. 6973(d), notice is 
hereby given that on June 4.1987 a 
proposed Partial Consent Decree in 
United States v. Waste Industries, Inc. 
et al.. Civil Action No. 80-4-Civ-7, was 
lodged with the United States District 
Court for the Eastern District of North 
Carolina. The original complaint in this 
RCRA section 7003 action was filed on 
January 11,1980 against Waste 
Industries Inc., Waste Industries of New 
Hanover County. Inc., the New Hanover 
Board of Commissioners and the 
individual owners and lessors (A.D. 
Royal, et al.) of the land used as the 
Flemington Landfill site (“site*’) in New 
Hanover County, North Carolina, to 
abate an imminent and substantial 
endangerment to health or the 
environment resulting from the disposal 
of solid or hazardous waste and for 
restitution of costs incurred by the 
United States with respect to conditions 
at the site. Subsequent to the filing of 
the Complaint, several defendants filed 
third-party complaints against the North 
Carolina Department of Human 
Resources, the North Carolina 
Department of Natural Resources and 
Community Development, several 
companies in waste transporting and 
disposal and certain residents living 
adjacent to the Flemington Landfill. The 
Partial Consent Decree and prior 
Preliminary Agreement of October 29, 
1985 require the settling defendants 
(original defendants and third-party 
defendants) to conduct an investigation 
sufficient to assess fully the nature and 
extent of subsurface contamination 
associated with the Flemington Landfill 
site, including any discharge of 
contaminated groundwater, and to 
develop a groundwater monitoring 
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program. At the conclusion of this 
groundwater investigation, the 
defendants are required to conduct a 
study to identify remedial action 
alternatives at the site. (The work plans 
and specifications for these 
investigations are attached to the decree 
as exhibits.) The U.S. Environmental 
Protection Agency will then review the 
proposed remedial action alternatives 
and select the appropriate remedy. The 
parties are then required to attempt to 
negotiate implementation of the remedy 
and if unable to do so, all issues, 
including the issues of liability, the 
United States' claim for costs and 
implementation of a remedy will be 
submitted to the Court for resolution. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
Partial Consent Decree and a public 
meeting will be held in the affected area 
during that period. The Department of 
Justice will consider any comments in 
determining whether or not to consent to 
the proposed settlement and may 
withdraw its consent to the proposed 
settlement if such comments disclose 
facts or considerations which indicate 
that the proposed Consent Decree is 
inappropriate, improper or inadequate. 
Comments should be addressed to the 
Assistant Attorney General. Land and 
Natural Resources Division, U.S. 
Department of Justice. Washington, DC 
20530, and should refer to United States 
v. Waste Industries. Inc., et aL D.J. Ref. 
No. 90-7-1-2. 

The proposed Partial Consent Decree 
and attached exhibits may be examined 
at the Office of the United States 
Attorney for the Eastern District of 
North Carolina. Room 874, Federal 
Building, 310 New Bern Avenue. Raleigh. 
NC. 27611 and the Office of the Regional 
Counsel, U.S. Environmental Protection 
Agency, 345 Courtland Street, NE.. 
Atlanta. Georgia 30365. Copies of the 
proposed Partial Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division. 
Room 1521, U.S. Department of Justice, 
9th Street & Pennsylvania Avenue. NW.. 
Washington, DC 20530. In requesting a 
copy, please enclose a check in the 
amount of $2.80 payable to the 
Treasurer of the United States. 

Roger Marzulia. 

Deputy Assistant Attorney General Land and 
Natural Resources Division . 

|FR Doc. 87-14515 Filed 6-25-87; 8:45 am] 

BILLING COO€ 4410-01 -W 


DEPARTMENT OF LABOR 

The Steering Subcommittee; Labor 
Advisory Committee for Trade 
Negotiations and Trade Policy; 
Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463 as amended), notice is hereby 
given of a meeting of the Steering 
Subcommittee of the Labor Advisory 
Committee for Trade Negotiations and 
Trade Policy. 

Date, time and place: July 14.1987, 9:30 
a m.. Rm. S4215 A&B Frances Perkins, 
Department of Labor Building. 200 
Constitution Avenue. NW.. Washington. DC 
20210. 

Purpose: To discuss trade negotiations and 
trade policy of the United States. 

This meeting will be closed under the 
authority of section 10(d) of the Federal 
Advisory Committee Act. The 
Committee will hear and discuss 
sensitive and confidential matters 
concerning U.S trade negotiations and 
trade policy. 

For further information, contact: 
Fernand Lavallee, Executive Secretary, 
Labor Advisory Committee, Phone: (202) 
523-6565. 

Signed at Washington, DC. this 22 day of 
June. 1987. 

Robert W. Searby, 

Deputy Undersecretary'. Internationa/ 
Affairs. 

(FR Doc. 87-14569 Filed 6-25-87; 8:45 am) 

BILLING CODE 4510-28-** 


Employment and Training 
Administration 

Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance; Abex Corp. et al. 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period June 
15,1987 through June 19.1987 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers' firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated. 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 


(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the Firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Negative Determinations 

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the Firm. 

TA-W-19,458; Abex Corp., Rochester, 
NY 

TA-W-19,571; Trojan, Inc., Ml Sterling 
KY 

TA - W-19.548-TA - W-19.549; 

International Resistive Co., Inc . 
Dowingtown, PA 

TA-W-19,533; TFI, Inc., Shelby, OH 
TA-W-19.553; Pend Oreille Oil & Gas 
Co., Houston, TX 

In the following cases the 
investigation revealed that criterion (3) 
has not been met for the reasons 
specified. 

TA-W-19.712; Now so Sendees. Rock 
Spring, WY 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-19,711; Nowso Services, Denver, 
CO 

The workers’ firm does not produce 
an article as required for certiFication 
under section 222 of the Trade Act of 
1974. 

TA-W-19,690; Am tel Consulting Co., 
Houston, TX 

Increased imports did not contribute 
importantly to workers separations at 
the firm. 

TA- W-19.673; Island Leather & Tweed 
Corp., PJainview, NY 

U.S. imports of ladies jackets and 
coats decreased absolutely in 1986 
compared to 1985. 

TA-W-19,529; Pennzoil Co., Bradford, 
PA 

U.S. imports of motor gasoline and 
lubricants declined absolutely and 
relative to domestic shipments in 1986 
compared to 1985. 

TA-W-19,530; Pennzoil Co., Lafayette. 
LA 

U.S. imports of motor gasoline and 
lubricants declined absolutely and 
relative to domestic shipments in 1986 
compared to 1985. 
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TA- W-19,596: / and L Specialty 

Pinducts Corp., Canonsburg Me to Is 
Plants. Washington. PA 

Increased imports did not contribute 
importantly to workers separations at 
the firm. 

Affirmative Determinations 

TA-W-19.621; Desco Shoe Corp.. New 
York. NY 

A certification was issued covering all 
workers of the firm separated on or after 
March 24.1980. 

TA-W-19.403; RCA Consumer 
Electronics, Bloomington, IN 

A certification was issued covering all 
workers of the firm separated on or after 
March 13, 1986. 

TA-W-1 9,573; Volkswagen of America 
Westmoreland Plant: New Stanton, 
PA 

A certification was issued covering all 
workers of the firm separated on or after 
April 7,1986. 

7>1- W-19,545; Develcon Manufacturing 
Corp., Phoenix, AZ 

A certification was issued covering all 
workers of the firm separated on or after 
April 6,1986. 

TA-W-19.539; Allen Group, Inc., Crown 
Division, Sterling Heights, MI 

A certification was issued covering all 
workers of the firm separated on or after 
April 7,1986. 

TA-W-19,511; Amax, Inc., Fort Madison 
Plant, Fort Madison, IA 

A certification was issued covering all 
workers of the firm separated on or after 
April 3.1986. 

TA-W-19,493; Chevron Chemical Co.. 
Ortho Fertilizer Div., Fort Madison. 
IA 

A certification was issued covering all 
workers of the firm separated on or after 
March 30.1986. 

TA-W-19.642; Robertshaw Controls Co., 
El Paso, TX 

A certification was issued covering all 
workers of the firm separated on or after 
March 16.1986. 

TA-W-19,620; Damson OH Corp.. Cormi 
District, Carmi, IL 

A certification was issued covering all 
workers of the firm separated on or after 
April 23.1986. 

TA-W-19.630; Koppers Co., Iha. 
Industrial Products Div., 

Youngstown, OH 

A certification was issued covering all 
workers of the firm separated on or after 
April 10.1986. 

TA-W-19.716; Transit America, /no, 
Miami. FL 


A certification was issued covering all 
workers of the firm separated on or after 
April 13,1986. 

TA-W-19.717; Transit America. Inc., 
Baltimore, MD 

A certification was issued covering all 
workers of the firm separated on or after 
April 13. 1986. 

TA-W-19,420; Baxter Trove no! 

Laboratories. Inc.. Mountain Home. 
AR 

A certification was issued covering all 
workers of the firm separated on or after 
February 23,1986. 

TA- W-19.626; Exxon Company, USA, 
Eastern Division of the Exploration 
Dept, New Orleans . LA 

A certification was issued covering all 
workers of the firm separated on or after 
April 21.1986. 

TA-W-19.625; Exxon Company USA. 
Eastern Division of the Production 
Dept.. New Orleans, LA 

A certification was issued covering all 
workers of the firm separated on or after 
April 21,1986. 

TA-W -19,624; Exxon Company USA, 
Exploration & Production Dept., 
Houston, TX 

A certification was issued covering all 
workers of the firm separated on or after 
April 21, 1986. 

TA-W-19,640; Pyro Energy Corp., 

Dallas, TX 

A certification was issued covering all 
workers of the firm separated on or after 
April 21,1986. 

TA-W-19,535; William Prym Co., 
Dayville, CT 

A certification was issued covering all 
workers of the firm separated on or after 
April 21.1986. 

TA-W-29.647; Unimotion, Inc., 

Danbury, CT 

A certification was issued covering all 
workers of the firm separated on or after 
April 21,1986. 

TA-W-19,589; Home Petroleum Corp., 
Denver, CO 

A certification was issued covering all 
workers of the firm separated on or after 
April 15,1986. 

TA- W-19.590; Home Petroleum Corp., 
Houston, TX 

A certification was issued covering all 
workers of the firm separated on or after 
April 15.1986. 

TA-W-19.591; Home Petroleum Corp., 
Geary. OK 

A certification was issued covering all 
workers of the firm separated on or after 
April 15.1986. 

TA- W-19,592; Home Petroleum Corp., 
Gillette, WY 


A certification was issued covering all 
workers of the firm separated on or after 
April 15.1986. 

TA- W-19.593; Home Petroleum Corp., 
Douglas, WY 

A certification was issued covering all 
workers of the firm separated on or after 
April 15.1986. 

TA-W-19,594; Home Petroleum Corp., 
Rock Springs, WY 

A certification was issued covering all 
workers of the firm separated on or after 
April 15.1966. 

I hereby certify that the 
aforementioned determinations were 
issued during the period June 15,1987 
through June 19,1987. Copies of these 
determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor, 601 D Street, NW., 
Washington, DC 20213 during normal 
business hours or will be mailed to 
persons who write to the above address. 

Dated: June 23.1987. 

Marvin M. Fooks, 

Director. Office of Trade A djustment 
Assistance. 

(FR Doc. 87-14506 Filed 6-25-87; 8:45 ami 

BILLING COD€ 4510-30-M 


[TA-W-19,442) 

Dismissal of Application for 
Reconsideration; Adjustment 
Assistance; National Gypsum Co., 
Alpena, Ml 

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
National Gypsum Company. Alpena. 
Michigan. The review indicated that the 
application contained no new 
substantial information which would 
bear importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued. 
TA-W-19,442; National Gypsum Co. 
Alpena, Ml (June 1& 1987) 

Signed at Washington. DC this 22nd day of 
June 1987. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

|FR Doc. 87-14507 Piled 6-25-87; 8:45 amj 

BILLING CODE 4510-30-M 


ITA-W-19,214 etal.J 

Adjustment Assistance; Phillips 
Petroleum Co. Dismissals of 
Applications for Reconsideration 

Pursuant to 29 CFR 90.18 applications 
for administrative reconsideration were 
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filed with the Director of the Office of 
Trade Adjustment Assistance for 
workers at the Phillips Petroleum 
Company. Eastern Division. Exploration 
& Production Group, Bellaire, Colorado; 
Western Division, Exploration & 
Production Group. Denver. Colorado; 
Corporate Engineering and Refinery & 
Natural Gas Liquids Processing Center, 
Borger, Texas. The reviews indicated 
that the applications contained no new 
substantial information which would 
bear importantly on the Department’s 
determinations. Therefore dismissals of 
the applications were issued. 

TA-W-19,314; Phillips Petroleum Co., 
Eastern Division Exploration & 
Production Group. Bellaire. TX 
(June 16.1987) 

TA-W-19,035; Phillips Petroleum Co., 
Western Division. Exploration and 
Production Group. Denver. CO (June 
16.1987) 

TA-W-19,134; TA-W-19.135 Phillips 
Petroleum Co., Corporate 
Engineering and Refinery & Natural 
Gas Liquids Processing Center 
Borger. TX (June 16,1987) 

Signed at Washington. DC this 22nd day of 
June 1987. 

Marvin M. Fooks. 

Director, Office of Trade Adjustment 
Assistance. 

(FR Doc. 87-14508 Filed 6-25-87; 8:45 am) 

BILLING CODE 4510-30-m 


(TA-W-19,3531 

Adjustment Assistance; Dismissal of 
Application for Reconsideration; 
Robinson Steel Co., Philadelphia, PA 

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
Robinson Steel Company, Philadelphia, 
Pennsylvania. The review indicated that 
the application contained no new 
substantial information which would 
bear importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued. 

TA-W-19.353; Robinson Steel Co. 
Philadelphia, PA (June 16.1987) 

Signed at Washington. DC this 22nd day of 
June 1987. 

Marvin M. Fooks. 

Director. Office of Trade Adjustment 
Assistance. 

(FR Doc. 87-14509 Filed 6-25-87; 8:45 amj 

BILLING CODE 4510-30-M 


(General Administration Letter No. 8-87) 

Trade Adjustment Assistance for 
Workers (TAA) Program; Application 
of the Date of Issuance of First 
Certification for Workers Added to an 
Existing Certification 

agency: Employment and Training 
Administration, Labor. 
action: To clarify guidance on the 
application of the certification date for 
workers added to an existing 
certification for Trade Adjustment 
Assistance. 


summary: Regulations at 20 CFR Part 
617, “Trade Adjustment Assistance for 
Workers,’’ set forth the rights and 
obligations of workers applying for and 
receiving adjustment assistance benefits 
and reemployment services as 
authorized in the Trade Act of 1974, as 
amended. Eligible workers may qualify 
for additional weeks of trade 
readjustment allowances (TRA) and 
reemployment services based upon 
timely, bona fide applications for these 
services. The time periods for applying 
for additional weeks of TRA and 
reemployment services are related to 
either the date of separation from 
adversely affected employment or the 
date workers are first certified for 
adjustment assistance by the 
Department of Labor. General 
Administration Letter No. 8-87 was 
issued to set forth guidance on what 
constitutes the date of first certification 
of workers added to an existing 
certification by amendment. GAL 8-87 is 
published below. 

Signed at Washington, DC. on June 16, 

1987. 

Roberts T. Jones, 

Deputy Assistant Secretary for Employment 
and Training. 

U.S. Department of Labor, Employment 
and Training Administration, 
Washington, DC 20213 

Date: July 1.1987. 

Directive: General Administration Letter 
No. 8-87 

To: All State employment Security 
Agencies 

From: Donald J. Kulick, Administrator, 
Office of Regional Management 
Subject: Trade Adjustment Assistance 
for Workers (TAA) Program— 
Application of the Date of Issuance 
of First Certification of Worker 
Added to an Existing Certification 

1. Purpose. To clarify Department of 
Labor guidance on what constitutes the 
date of first certification of workers 
added to an existing certification by 
amendment. 


2. Reference. Trade Act of 1974 (Pub. 

L. 93-618), as amended; 20 CFR Part 617; 
and 29 CFR Part 90. 

3. Background. The Trade Act 
provides adjustments assistance in the 
form of reemployment services— 
training, job search, and relocation— 
and trade readjustment allowances 
(TRA) to individuals whose 
unemployment is linked to increased 
imports of foreign-made products. Under 
certifications issued to worker groups, 
individual worker eligibility for 
additional weeks of TRA payments 
while in an approved training program, 
for job search allowances, and for 
relocation allowances is conditioned 
upon bona fide, timely applications for 
these services and benefits. When 
workers are added to an existing 
certification by amendment, the general 
practice has been to retain the date of 
issuance of original certification for 
purposes of applying the time provisions 
in the Trade Act for administering 
worker benefits and reemployment 
services. This practice often results in 
workers added to an existing 
certification having less time to apply 
for program benefits than authorized in 
the Trade Act. 

4. Guidance. On certifications 
amended by the Department, which add 
workers to an existing certification, the 
date of issuance of the amended 
certification shall be considered the date 
of first certification of eligibility for 
purposes of administering the benefit 
provisions of the TAA program solely 
for the workers added to the 
certification by the amendment. 

5. Application. 

a. This guidance applies only to 
workers added to a certification by 
amendment; it does not change the time 
limits applicable to workers eligible for 
TAA benefits and reemployment 
services under the original certification. 
Accordingly. State agencies must 
ascertain the correct time limits for 
workers who are added to a certification 
by amendment to submit bona fide 
applications for training in order to 
qualify for additional weeks of TRA 
payents, for job search allowances, and 
for relocation allowances. (Applicable 
provisions in regulations for additional 
weeks of TRA payments are at 20 CFR 
617.15(b), Additional weeks ; job search 
allowances are at 20 CFR 617.31(c), 

Time limits ; and relocation allowances 
are at 20 CFR 617.41(c), Time limits.) 

b. The 2-year expiration period for the 
certification beginning on the date on 
which the original determination under 
section 223 of the Trade Act of 1974 was 
made, or the termination date where one 
is established in the determination, is 
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not changed by the amended 
certification. 

6. Actions required. Administrators 
may redetermine cases in which 
workers was added to an existing 
certification by amendment, in all cases 
which are still within the authority 
under State law to issue 
redeterminations. However, a 
redetermination may not be made on 
any case in which the week for which 
TRA is claimed began, or the 
application for a job search or relocation 
allowance was made, prior to October 1. 
1981, which is the effective date of the 
amendments to the Trade Act of 1974 in 
Title XXV of the Omnibus Budget 
Reconciliation Act of 1981 (Pud. L 98- 
120). The 1981 amendments established 
time limits for applying for 
reemployment services and for 
qualifying for additional weeks of TRA 
payments. 

Administrators are also requested to 
inform local office staffs of this guidance 
and ensure that the staff informs eligible 
workers of the proper time limits in the 
Trade Act for filing bona fide, timely 
applications for benefits and 
reemployment services. 

7. Inquiries. Inquiries should be 
directed to the appropriate regional 
office. 

|FR Doc. 87-14570 Filed 6-25-87; 8:45 am) 

BILLING CODE 4510-30-M 


Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination; 

Decisions 

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494. as amended. 40 


U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under the Davis-Bacon and Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 

Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 


Avenue. NW., Room S-3504, 

Washington, DC 20210. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 

Volume I 
Maryland: 

MD87-1 (January 2.1987)—pp.412.414 
New York: 

NY87-17 (January 2,1987)—pp.826- 
832 

New York: 

NY87-18 (January 2,1987)—pp.834- 
842 

Pennsylvania: 

PA87-7 (January 2,1987)—p.906, 
pp.912-913 
Pennsylvania: 

PA87-9 (January 2.1987}—pp.926-932 
Pennsylvania: 

PA87-12 (January 2,1987)—pp.942-943 
Tennessee: 

TN87-1 (January 2,1987)—p.1078 
Volume 11 
Iowa: 

IA87-5 (January 2.1987}—p.42 
Illinois: 

IL87-1 (January 2,1987)—pp.71, 76. 83 
Illinois: 

IL87-2 (January 2.1987)—pp.96-99, 
p.105 
Illinois: 

IL87-4 (January 2.1987)—p.120 
Illinois: 

IL87-6 (January 2,1987)—p.132 
Illinois: 

IL87-8 (January 2,1987)—p.144 
Illinois: 

IL87-9 (January 2,1987)—p.149 
Illinois: 

IL87-13 (January 2,1987)—p.176 
Illinois: 

IL87-15 (January 2,1987}—p.196 
Indiana: 

IN87-1 (January 2,1987)—p.236 
Indiana: 

1N87-2 (January 2,1987}—p.250, 
pp.252—253 
Indiana: 

IN87-5 (January 2,1987)—p.293 
Indiana: 

1N87-6 (January 2,1987)—p.306 
Kansas: 

KS87-6 (January 2.1987)—p.348 
Oklahoma: 

OK87-18 (January 2,1987)—p.S12h 
Texas: 
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TX87-7 (January 2,1987)—p.938 
Volume III 
Montana: 

MT87-1 (January 2.1987)—pp.169,171, 
pp.173-175 

General Wage Determination 
Publication 

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts". This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1.400 
Government Depository Libraries across 
the Country. Subscriptions may be 
purchased from: Superintendent of 
Documents. U.S. Government Printing 
Office, Washington. DC 20402. (202) 783- 
3238. 

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington. DC This 19th Day of 
June 1987. 

Alan L. Moss, 

Director. Division of Wage Determinations. 
IFR Doc. 87-14369 Filed 6-25-87; 8:45 am) 

BILLING CODE 4510-27-M 

Occupational Safety and Health 
Administration 

Federal Advisory Council on 
Occupational Safety and Health; 
Meeting 

Notice is hereby given that the 
Federal Advisory Council on 
Occupational Safety and Health, 
established under section 1-5 of 
Executive Order 12196 of February 28, 
1980, published in the Federal Register, 
February 27,1980 (45 FR 1279), will meet 
on July 8,1987, starting at 10:00 a.m. in 
Room S4215 ABC. of the Frances Perkins 
Department of Labor Building, 200 
Constitution Avenue. NW., Washington. 
DC. The meeting will be open to the 
public. 

The agenda provides for: 

I. Call to Order 

II. Approval of Minutes of January 14.1987 
Meeting 

Ilf. President’s 3% Coal 


IV. Results of Compliance Task Force 
Meeting 

V. Federal Hazard Communication Program 

VI. Preliminary Program—Forty-second 
Annual Federal Safety and Health 
Conference 

VII. New Business 

VIII. Adjournment 

The Council welcomes written data, 
views or comments concerning safety 
and health programs for Federal 
employees, including comments on the 
agenda items. All such submissions 
received by close of business July 2, 

1987, will be provided to the members of 
the Council and included in the record 
of the meeting. 

The Council will consider oral 
presentations relating to agenda items. 
Persons wishing to orally address the 
Council at the meeting should submit a 
written request to be heard by close of 
business July 2,1987. The request must 
include the name and address of the 
person wishing to appear, the capacity 
in which appearance will be made, a 
short summary of the intended 
presentation and an estimate of the 
amount of time needed. 

All communications regarding this 
Advisory Council should be addressed 
to John E. Plummer. Director, Office of 
Federal Agency Programs, Department 
of Labor, OSHA, Frances Perkins 
Building, 200 Constitution Avenue, NW., 
Room N3112, Washington, DC 20210, 
telephone (202) 523-9329. 

Signed at Washington. DC this 22nd day of 
June 1987. 

John A. Pendergrass, 

Assistant Secretary. 

[FR Doc. 87-14510 Filed 8-25-87; 8:45 am| 
BILUNG CODE 4510-26-M 


Alaska State Standards; Approval 

1. Background 

Part 1953 of Title 29, Code of Federal 
Regulations prescribes procedures under 
section 18 of the Occupational Safety 
and Health Act of 1970 (hereinafter 
called the Act) by which the Regional 
Administrator for Occupational Safety 
and Health (hereinafter called the 
Regional Administrator) under a 
delegation of authority from the 
Assistant Secretary of Labor for 
Occupational Safety and Health 
(hereinafter called the Assistant 
Secretary) (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR Part 1902. 

On August 10.1973, notice was 
published in the Federal Register (38 FR 
21628) of the approval of the Alaska 
plan and the adoption of Subpart R to 
Part 1952 containing the decision. 


The Alaska plan provides for the 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 
of the Act. Section 1953.20 provides that 
where any alteration in the Federal 
program could have an adverse impact 
on the at least as effective status of the 
State program, a program change 
supplement to a State plan shall be 
required. 

In response to Federal standards 
changes, the State has submitted by 
letter dated April 14,1987, from Jim 
Sampson, Commissioner, to James W. 
Lake. Regional Administrator, and 
incorporated as part of the plan, State 
standards amendments comparable to 
29 CFR Part 1910, Recordkeeping 
Requirements for Tests, Inspections, and 
Maintenance Checks, as published in 
the Federal Register (51 FR 34552) on 
September 29.1986. The State’s 
standards were adopted on November 
20.1986. 

These State standards, which 
contained in AAC Subchapter 01, 
Articles 02, 07, 08 and 10 of the General 
Safety Code, were promulgated after 
public notice under authority vested by 
AS 18.60.020 to Jim Sampson, 
Commissioner, and became effective 
January 16,1987. The State incorporated 
editorial modifications consisting of 
changing “shall" to “must” throughout 
the standards, and also incorporated the 
State’s codification system. The State 
has no jurisdiction over shipyard 
employment and therefore, has no 
regulations comparable to Part 1915. For 
this reason. Federal standards changes 
to Part 1915 (51 FR 34552) were not 
adopted. 

2. Decision. 

The above State standards have been 
reviewed and compared with the 
relevant Federal standards. OSHA has 
determined that the differences between 
the State and Federal standards are 
minimal and that the standards are thus 
substantially identical. OSHA therefore 
approves these standards. 

3. Location of supplement for inspection 
and copying. 

A copy of the standards supplement, 
along with the approved plan, may be 
inspected and copied during normal 
business hours at the following 
locations: Office of Regional 
Administrator, Occupational Safety and 
Health Administration. Room 6003, 
Federal Office Building. 909 First 
Avenue. Seattle. Washington 98174; 

State of Alaska, Department of Labor. 
Office of the Commissioner, Juneau, 
Alaska 99802; and the Office of State 
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Programs, Room N-3476. 200 
Constitution Avenue, NW., Washington, 
DC 20210. 

4. Public participation. 

Under 29 CFR 1953.2(c), the Assistant 
Secretary may prescribe alternative 
procedures to expedite the review 
process or for other good cause which 
may be consistent with applicable laws. 
The Assistant Secretary finds that good 
cause exists for not publishing the 
supplement to Alaska State plan as a 
proposed change and making the 
Regional Administrator’s approval 
effective upon publication for the 
following reason: 

The standards were adopted in 
accordance with the procedural 
requirements of State law which 
included public comments and further 
public participation would be 
repetitious. 

This decision is effective June 26.1987. 

(Sec. 18. Pub. L 91-596, 84 Stat. 1608 (29 
U.S.C. 667)). 

Signed at Seattle, Washington this 29th day 
of April 1987. 

Carl A. Halgren, 

Acting Regional Administrator. 

|FR Doc. 87-14511 Filed 6-25-87; 8:45 am] 

BILLING CODE 4510-26-M 


Oregon State Standards; Approval 

1. Background. 

Part 1953 of Title 29. Code of Federal 
Regulations, prescribes procedures 
under section 18 of the Occupational 
Safety and Health Act of 1970 
(hereinafter called the Act) by which the 
Regional Administrator) for 
Occupational Safety and Health 
(hereinafter called Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary) (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR Part 1902. 

On December 28,1972, notice was 
published in the Federal Register (37 FR 
28628) of the approval of the Oregon 
plan and the adoption of Subpart D to 
Part 1952 containing the decision. 

The Oregon plan provides for the 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 
of the Act. Section 1953.20 provides that 
where any alteration in the Federal 
program could have an adverse impact 
on the at least as effective as status of 
the State program, a program change 


supplement to a State plan shall be 
required. 

In response to Federal standards 
changes, the State submitted, by letter 
dated February 19,1980, from Darrel D. 
Douglas, Administrator, Workers’ 
Compensation Department, Accident 
Prevention Division, to James W. Lake, 
Regional Administrator, standards 
comparable to 29 CFR 1910.1025, 
Occupational Exposure to Inorganic 
Lead, as published in the Federal 
Register on November 14,1978 (43 FR 
53007); November 21,1978. (43 FR 
54354); January 26,1979 (44 FR 5446); 
April 6,1979 (44 FR 20680); August 28, 
1979 (44 FR 50338); November 23.1979 
(44 FR 60980); and November 30,1979 
(44 FR 68827). These standards were 
adopted by the State on December 21, 
1979, after publishing the Notice of 
Public Hearing and Rules in the 
Secretary of State’s Administrative 
Rules Bulletin on August 1,1979 and 
holding a public hearing on August 17, 
1979. Approval of these State rules was 
withheld because of imminent Federal 
Standards amendments regarding 
Occupational Exposure to Lead. On 
April 5,1982, the State adopted 
amendments to these standards to 
include Federal standards changes 
which appeared in the Federal Register 
on May 23,1980 (45 FR 35283); January 
21,1981 (46 FR 6228); March 3,1981 (46 
FR 14897); April 28,1981 (46 FR 23741); 
and December 11,1981 (46 FR 60775). A 
Public Hearing for this adoption was 
held on July 16,1981. The State 
standards are contained in OAR 437, 
Division III, Lead. 

By letter dated June 13.1983, from 
Darrel D. Douglas, Administrator, 
Accident Prevention Division, Workers' 
Compensation Department, to James W. 
Lake, Regional Administrator, the State 
submitted for approval changes to OAR 
437, Division III, Lead, which correspond 
to amendments and corrections in the 
Federal Standard. 29 CFR 1910.1025, that 
appeared in the Federal Register (47 FR 
5110) on November 12,1982, and (48 FR 
9641) on March 8,1983. These changes 
were contained in OAR 437-111-030(5), 
Appendix B. and Appendix D — 
Respirator Fit Testing. Upon review, 
these changes were found to be not “at 
least as effective” as the Federal 
standards changes and were returned to 
the State for correction. 

By letter dated November 20,1986, 
from William J. Brown, Director, 
Workers’ Compensation Department, to 
James W. Lake, Regional Administrator, 
and incorporated as part of the plan, the 
State resubmitted the amendments to 
OAR 437-111, Lead, as identical to the 
Federal lead standard and subsequent 
amendments. These rules were adopted 


effective October 20.1986. On 
September 12.1986, the Notice of 
Proposed Amendment of Rules was 
mailed to those persons on the State’s 
mailing list established pursuant to OAR 
436-01-000 and to those on the State’s 
distribution mailing list as their interest 
appeared. The Notice was published in 
the State Administrative Rules Bulletin 
on September 15.1986. These actions 
failed to elicit written comments or 
requests for public hearings. 

2. Decision 

Having reviewed the State 
submissions in comparison with the 
Federal standard, it has been 
determined that the State standard is 
identical to the Federal standard. 

3. Location of supplement for inspection 
and copying. 

A copy of the standards supplement, 
along with approved plan, may be 
inspected and copied during normal 
business hours at the following 
locations; Office of the Regional 
Administrator, Occupational Safety and 
Health Administration, Room 6003. 
Federal Office Building, 909 First 
Avenue. Seattle, Washington 98174; 
Workers' Compensation Department, 
Labor and Industries Building, Salem, 
Oregon 97310; and the Office of State 
Programs, Room N-3476, 200 
Constitution Avenue NW. Washington, 
DC 20210. 

4. Public participation 

Under 29 CFR 1953.2(c) the Assistant 
Secretary may prescribe alternative 
procedures to expedite the review 
process or for other good cause which 
may be consistent with applicable laws. 
The Assistant Secretary Finds that good 
cause exists for not publishing the 
supplement to the Oregon State Plan as 
a proposed change and making the 
Regional Administrator’s approval 
effective upon publication for the 
following reasons: 

1. The standards are identical to the 
Federal standards which were 
promulgated in accordance with Federal 
law including meeting requirements for 
public participation. 

2. The standards were adopted in 
accordance with the procedural 
requirements of State law and further 
participation would be unnecessary. 

This decision is effective June 26.1987. 

(Sec. 18. Pub. L. 91-596. 84 Stat. 1608 (29 
U.S.C. 667) 
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Signed at Seattle. Washington, this 19th 
day of May 1987. 

Carl A. Halgren 

Acting Regional Administrator. 

|FR Doc. 87-14512 Filed 6-25-87; 8:45 am) 
BILLING COD€ 4510-24-*! 


IV-87-31 

Variance Applications; ASARCO Inc. 

agency: Occupational Safety and 
Health Administration, Labor. 
action: Notice of application for 
permanent variance. 

summary: This notice announces the 
application of ASARCO Incorporated 
for a permanent variance from the 
provision in the lead standard (29 CFR 
1910.1025(f)(2), Table 11) limiting the use 
of half-mask, air-purifying respirators 
equipped with high efficiency filters, to 
areas where the lead concentration in 
air is not in excess of 500 micrograms 
per cubic meter of air. The applicant has 
requested that it be authorized, under 
specified conditions, to permit 
employees to wear such respirators 
where they are exposed to lead at 
concentrations in excess of that 
concentration. 

DATES: The last date for interested 
persons to submit comments is July 27, 
1987. The last date for affected 
employers and employees to request a 
hearing in July 27,1987. 

ADDRESSES: Send comments or requests 
for a hearing to: Office of Variance 
Determination. Occupational Safety and 
Health Administration, U.S. Department 
of Labor, Third Street and Constitution 
Avenue, NW., Room N3656, 

Washington. DC 20210. 

FOR FURTHER INFORMATION CONTACT: 
James J. Concannon, Director, Office of 
Variance Determination at the above 
address, Telephone: (202) 523-7193 

or the following Regional and Area 
Offices: 

U.S. Department of Labor—OSHA. 911 
Walnut Street, Room 406, Kansas City, 
Missouri 64106 

U.S. Department of Labor—OSHA, 
Overland—Wolf Building. Room 100, 
6910 Pacific Street, Omaha, Nebraska 
68106 

U.S. Department of Labor—OSHA, 4300 
Goodfellow Boulevard—Building 
105E. St. Louis. Missouri 63120 
U.S. Department of Labor—OSHA. 
Federal Building Room 1554,1961 
Stout Street. Denver. Colorado 80294 
U.S. Department of Labor—OSHA. 
Petroleum Building Suite 210, 2812 1st 
Avenue North, Billings. Montana 
59101 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given that ASARCO 


Incorporated, 3422 South 700 West, Salt 
Lake City, Utah 84119, has made 
application pursuant to section 6(d) of 
the Occupational Safety and Health Act 
of 1970 (84 Stat. 1596: 29 U.S.C. 655) and 
29 CFR 1905.11 for a variance from the 
standard prescribed in 29 CFR 
1910.1025(f)(2), respirator selection. 

The addresses of the places of 
employment that will be affected by the 
application are as follows: ASARCO 
Incorporated, Post Office Box 7. Glover, 
Missouri 63646: ASARCO Incorporated, 
East Helena. Montana 59635: and 
ASARCO Incorporated. Fifth and Doyle 
Streets. Omaha. Nebraska 68102. 

The purpose of 29 CFR 1910.1025(f)(2) 
is to protect employees from excessive 
lead exposure by requiring employers to 
provide employees with respirators 
appropriate for the concentration of lead 
in air. 

The applicant certifies that employees 
who would be affected by the variance 
have been notified of the application by 
giving a copy of it to their authorized 
employee representatives and by 
posting a copy at all places where 
notices to employees are normally 
posted. Employees have also been 
informed of their right to petition the 
Assistant Secretary for a hearing. 

In its original application, dated April 
15,1985, ASARCO requested that it 
employees be permitted to wear half¬ 
mask, air-purfying respirators equipped 
with high efficiency filters (“half-mask 
respirators“): (a) Where the exposure is 
to inorganic arsenic as well as to lead; 
and (b) at exposure levels up to 100 
times the permissible exposure limit 
(PEL), which for lead would be 5000 
micrograms per cubic meter of air (ug/ 
m *) and for inorganic arsenic would be 
1000 ug/m 3 . ASARCO further requested 
that the variance apply to all four of its 
primary lead smelters. 

After discussions with OSHA, 
ASARCO has narrowed its application. 
The present application is limited to 
exposure to lead, seeks permission 
generally to assign half-mask, air- 
purifying respirators to employees for 
use at levels up to 25x the PEL (1250 ug/ 
m 3 ), and does not apply to ASARCO’s El 
Paso, Texas smelter. 

Regarding the merits of the 
application, the applicant contends that 
its proposed conditions, practices, 
means and methods will provide 
employment at least as safe and 
healthful as would prevail if ASARCO 
complied with the lead standard. Under 
29 CFR 1910.1025(f)(2), where respirators 
are required, half-mask respirators may 
be used only where the airborne 
concentration of lead is not in excess of 
500 ug/m 3 of air (10 times the PEL). 


The applicant states that airborne 
lead levels within ASARCO’s smelters 
may exceed lOx the PEL for some 
operations. During upset conditions or 
maintenance operations, lead levels 
may frequently exceed lOx the PEL. If 
exposure levels do exceed lOx the PEL, 
then under paragraph (f)(2) of the lead 
standard types of respirators considered 
more protective, such as full facepiece, 
air-purifying respirators equipped with 
high efficiency filters (“full facepiece 
respirators”), powered air-purifying 
respirators equipped with high 
efficiency filters (“PAPRs”), or supplied- 
air respirators, must be utilized. 

However, according to the applicant, 
supplied-air respirators are not feasible 
for use in lead and copper smelters 
because of the mobility required of 
employees on the job. Moreover, 
ASARCO contends. PAPRs also are not 
feasible under all conditions. PAPRs 
blow untempered ambient air over the 
employee’s face, so wearing them can be 
very uncomfortable during winter, 
which can be quite severe at East 
Helena, Omaha and Glover. Employees, 
reluctant to use these units when it is 
cold, may turn their blowers off, thereby 
depriving themselves of all protection. 

Finally, although full facepiece 
respirators have a higher assigned 
protection factor, these respirators 
allegedly are totally unacceptable in a 
smelter environment. According to the 
applicant, sweat buildup in the 
facepiece, lens fogging, and consequent 
employee rejection preclude their use. In 
addition, in comparative quantitative fit 
testing at the El Paso plant. ASARCO 
claims that higher protection factors 
were achieved with half-mask than with 
full facepiece respirators. 

Further, according to ASARCO, the 
lead standard requires quantitative fit 
testing of respirators for lead exposures 
above lOx the PEL, but makes not 
allownce for the very high protection 
factors that can be achieved with a 
properly fitted half-mask respirator. 

The applicant states the ASARCO’s 
policy is to provide the best fitting 
respirator to each lead-exposed 
employee. All ASARCO plants provide 
several brands of half-mask respirators 
in a variety of facepiece sizes. Before an 
employee is allowed to wear a 
respirator on the job. the results of a 
quantitative fit test must be higher than 
a minimally acceptable fit factor. 
Although ASARCO’s primary lead 
plants have set slightly different 
minimums, the lowest for a half-mask 
respirator is 100. The average fit factors 
actually achieved are far above 100. 

The applicant asserts further that the 
maximum use limits in Table II of 
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OSHA’s Lead Standard, were based on 
the publication, “Respirator Protection 
Factors’*, by E. Hyatt (Los Alamos 
Scientific Laboratory Publication LA- 
6084-MS, January 1970). The protection 
factor of 10 was chosen for half-mask 
respirators because no member of a test 
panel had a fit factor as low as 10. The 
worst fit achieved, thus, exceeded 10. 
Therefore, according to ASARCO. 10 
was the protection factor recommended 
for any half-mask respirator, not for the 
best fitting such respirator, which 
ASARCO selects for its employees. 

Indeed, according to ASARCO, the 
American National Standards Institute 
(ANSI) has recognized that higher 
protection factors should be allowed 
when substantiated by appropriate 
quantitative fit testing. In Table 5 of its 
“Practices for Respiratory Protection”. 
Z88.2-1980, ANSI recommends that 
protection factors of up to 100 be 
allowed for half-mask respirators when 
fit factors achieved in quantitative fit 
testing support such higher protection 
factors. 

ASARCO further asserts that it 
conducts blood lead monitoring in 
accordance with the requirements of the 
OSHA Lead Standard, 1910.1G25(j) and 
(k). When blood lead levels exceed the 
removal triggers of the standard, the 
employee is removed from lead 
exposure in accordance with the 
standard. Because lead exposure is 
monitored by biological monitoring, 
excessive employee exposure does not 
occur, according to ASARCO. ASARCO 
states, as well, that it will continue to 
enforce and, if warranted, revise its 
written respirator programs. 

ASARCO also will provide PAPRs in 
lieu of half-mask respirators whenever 
and employee requests the use of such a 
respirator or when the use of such a 
respirator is necessary to protect the 
health of an employee. The applicant 
asserts that it will select respirators 
from those approved for protection 
against lead dust, fume and mist by the 
Mine Safety and Health Administration 
and the National Institute for 
Occupational Safety and Health under 
the provisions of 30 CFR Part 11. 

In summary, the applicant contends 
that it has demonstrated that the 
practices and conditions it proposes to 
use will provide a place of employment 
which is as safe and healthful as that 
provided under 29 CFR 1010.1025(f)(2), 
Table 11, the provision from which the 
variance is sought. The applicant 
submits the following terms and 
conditions for inclusion with a variance 
order. 


A. Terms 

1. ASARCO is authorized to permit all 
employees who are or may be exposed 
above the action level for more than 30 
days per year in the ASARCO primary 
lead smelters at Glover, Missouri and 
East Helena, Montana and the primary 
lead refinery at Omaha, Nebraska to 
wear half-mask respirators which have 
been properly selected, fitted and 
maintained, at ambient air lead levels 
not in excess of 25 times the PEL 
prescribed at 29 CFR 1910.1025. 

2. For employees exposed to ambient 
air lead levels greater than 25 times the 
PEL, 1250 ug/m 3 , ASARCO is authorized 
to permit employees to wear half-mask 
respirators only to the extent they are 
engaged in identified tasks in which the 
respirators otherwise required under 29 
CFR 1910.1025(f)(2) to be worn at such 
air lead levels either cannot be worn or 
can only be worn with a substantially 
increased risk to the employees’ safety 
or health. These identified tasks are: 
Maintenance on overhead cranes at all 
three plants; maintenance work in 
confined areas such as ductwork, 
baghouses, and scrubbers at all three 
plants. 

ASARCO at any time may propose 
other tasks to the Occupational Safety 
and Health Administration (“OSHA”), 
with appropriate supporting 
justification, to be added to the list of 
identified tasks specified in this 
paragraph. At the time ASARCO 
proposes such tasks to ASHA, ASARCO 
shall provide a copy of the proposal 
with supporting justification to the 
United Steelworkers of America 
(“USWA”). Unless OSHA objects to the 
proposed tasks within 90 days of receipt 
of such proposal, the proposed tasks 
will be added to the list of identified 
tasks. If OSHA objects, OSHA shall 
confer with ASARCO and the USWA, 
and no tasks may be added to the list of 
identified tasks without the agreement 
of ASARCO and OSHA. 

3. For purposes of paragraph 2, above, 
of this variance order exclusively, an 
employee is considered to be exposed to 
ambient air lead levels greater than 25 
times the PEL only if: (i) 2 consecutive 
representative samples taken during the 
most recent 24 months of air lead 
sampling exceed 25 times the PEL; or (ii) 
at least 20 percent of the total 
representative samples taken during the 
most recent 24 months of air lead 
sampling exceed 25 times the PEL. 

4. If an OSHA compliance officer 
during the course of an inspection of an 
ASARCO plant conducted prior to 6 
months from the grant of variance, finds 
an employee wearing a half-mask 
respirator who is exposed to ambient air 


lead levels exceeding 25 times the PEL 
and is engaged in a task that has not 
been identified in accordance with 
paragraph 2. above, the compliance 
officer shall notify ASARCO in writing 
of the exposure condition. Upon receipt 
of the notification, ASARCO may 
complete air lead sampling of the 
particular task and determine whether 
respirators other than half-mask 
respirators can be used in performing 
the task, all within 90 calendar days. If 
ASARCO determines that exposure 
levels exceed 25 times the PEL and that 
other respirators either cannot be worn 
or can only be worn with substantially 
increased risk to the employees’ safety 
or health in performing the task, 
ASARCO may propose that the task be 
added to the list of identified tasks in 
accordance with paragraph 2, above. In 
all other instances, OSHA may issue a 
citation based on a failure to use the 
authorized respirator, and ASARCO 
may contest such citation. 

5. In addition to the identified tasks 
specified in paragraph 2, the parties 
have also discussed whether 
temperature extremes can create unsafe 
or unhealthful conditions for the use of 
full-facepiece respirators and PAPRs. 
Both the USWA and ASARCO believe, 
based upon their experience, that such 
conditions exist at ASARCO’s Glover, 
Missouri and East Helena, Montana 
lead smelters and the Omaha. Nebraska 
lead refinery. These conditions could 
include, for example, facepiece fogging, 
cold stress, heat stress, potential 
frostbite, ice in the facepiece and 
extreme discomfort such as severe 
headaches, colds, pneumonia and sinus 
problems. If ASARCO determines that 
wearing a PAPR or a full facepiece 
respirator would create a substantially 
increased risk to the employees’ safety 
or health due to temperature extremes, 
ASARCO may permit the employee to 
wear a half-mask respirator. 

ASARCO shall document the 
conditions which substantiate the need 
to use a half-mask respirator. Such 
documentation shall include: 
Photographs, where appropriate; data 
concerning pertinent temperature 
extremes; the type, manufacturer, and 
model number of the PAPR or full- 
facepiece respirator and the employee s 
signed statement specifying the 
conditions or symptoms necessitating 
the change to a half-mask respirator. 
ASARCO will submit its documentation 
within 30 days after each occasion it 
determines the need to use a half-mask 
respirator to OSHA’s Office of Variance 
Determination and to the USWA upon 
request. ASARCO is authorized to 
permit the employee to continue to wear 
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the half-mask respirator so long as the 
necessitating conditions or symptoms 
persist and unless and until OSHA 
notifies ASARCO and the USWA that 
the proposed documentation fails to 
justify the use of a respirator not 
authorized under 29 CFR 1910.1025(f)(2). 
If OSHA notifies ASARCO, ASARCO 
will be provided with an opportunity to 
submit additional documentation and 
confer with OSHA within 30 days after 
notification by OSHA. 

OSHA agrees to review all data and 
other relevant evidence on or before 
October 1.1987 and, if necessary, will 
develop criteria for weather relief. If 
insufficient data is assembled, the data 
gathering program may be extended 
until April 1.1988. Nothing in this 
paragraph shall constitute a waiver by 
ASARCO of any right it may have to 
seek weather relief in the event OSHA 
determines such relief is not justified. 

B. Conditions 

1. An employee, unless his most 
recent blood lead level is confirmed to 
be at or above 50 ug/lOOg of whole 
blood, based on a blood lead test and 
retest within 30 calendar days, is 
qualified to participate in this variance 
so long as the employee maintains: 

(a) A minimum fit factor of 250 based 
upon quantitative fit testing (“QNFT”); 
or 

(b) A fit factor, based on QNFT, of at 
least 10 times the ambient air lead level 
to which the employee is exposed 
divided by the PEL, whichever fit factor 
is higher. 

QNFTs shall be conducted at the time 
of initial fitting and at least 
semiannually thereafter according to the 
protocol submitted in conjunction with 
this variance. 

2. If a participating employee has not 
been medically examined as prescribed 
in 29 CFR 1910.1025(j)(3)(ii)(A) through 
(F) and in paragraph 3. below, since 
September 1,1988. ASARCO shall 
assure that each such employee shall be 
so examined within 90 days of 
participation and that a medical 
examination shall be made available to 
the employee annually thereafter. 

3. ASARCO shall assure that the 
examining physician provides ASARCO 
and participating employees with a 
signed written report containing the 
following: 

(a) All signs and symptoms of lead 
absorption; 

(b) Laboratory reports of blood lead, 
ZPP and hemoglobin sampling; 

(c) A statement of the physician’s 
opinion as to w-hether the employee has 
any detected medical condition which 
would place the employee at increased 
risk of material impairment of the 


employee’s health from exposure to 
lead; 

(d) A statement of the physician’s 
recommended limitations, if any, upon 
the employee’s exposure to lead or upon 
the use of personal protective equipment 
and respirators: and, 

(e) A statement that the employee has 
been informed by the physician of any 
medical condition that requires further 
examination or treatment. 

ASARCO agrees to provide the 
employee with a copy of the examining 
physician’s signed written report. 

4. The employer shall assure that 
blood samples are taken from each 
participating employee and analyzed for 
blood lead, zinc protoporphyrin (“ZPP”) 
and hemoglobin levels. Except as 
required by paragraph 5, below, these 
samples shall be taken and analyzed 
every three months if the employee’s 
blood lead level is at or below 40 ug/ 
lOOg of whole blood and every month if 
the employee’s blood lead level exceeds 
40 ug/lOOg of whole blood. 

5. (a) For each participating new 
employee or transferee to the smelter, 
the employer shall sample on a monthly 
basis the blood lead, ZPP and 
hemoglobin levels for a period of 6 
consecutive months to establish a 
baseline for that employee. If the blood 
lead level of a new employee or 
transferee during the first six months 
working in the smelter reaches 4 ug/lOOg 
or above, the employer shall promptly 
counsel the employee regarding proper 
hygiene practices and respirator use, 
retest respirator fit using QNFT 
procedures and comply with the 
requirements of paragraph 5(b). For all 
participating employees who have been 
working at the smelter for more than 6 
months, if an employee with a six-month 
average blood lead level of less than or 
equal to 30 ug/lOOg experiences an 
increase of at least 15 ug/lOOg in blood 
lead level, or if an employee with a six- 
month average blood lead level of 
greater than 30ug/l00g experiences an 
increase of at least 10 ug/lOOg in blood 
lead level. ASARCO shall promptly 
counsel the employee regarding proper 
hygiene practices and respirator use, 
retest respirator fit using QNFT 
procedures and comply with the 
requirements of paragraph 5(b). 

(b) Whenever an employee 
experiences an increase in blood lead 
level described in paragraph 5(a), the 
employer as quickly as practicable shall: 

(i) Explain to the employee that the 
increase in blood lead level may reflect 
an increased risk to the employee’s 
health, and advise the employee that he 
is entitled to a medical examination, as 
prescribed in 29 CFR 1910.1025(j)(3)(ii) 
(A) through (F); 


(ii) Evaluate the employee’s hygiene 
practices and respirator usage; 

(iii) Evaluate the lead-related work 
practices and existing engineering 
controls affecting the employee: 

(iv) Take all reasonable corrective 
steps to reduce the employee’s 
absorption of lead; and, 

(v) Submit within 45 days a written 
report to the Office of Variance 
Determination documenting: 

—The name and job classification of 
the employee; 

—relevant blood lead, hemoglobin 
and ZPP levels; 

—the results of the employer’s 
evaluations under 5(b) (ii) and (iii) 

—whether the employee has 
previously been subjected to the 
provisions of paragraph 5(b); and, 

—the employer’s corrective action. 

6. The employer shall not allow 
participating employees to use single 
use or disposable half-mask respirators. 

7. The employer shall individually 
assign respirators and filters to each 
participating employee who wears a 
respirator and shall collect the 
respirators and filters at the end of each 
shift, and clean, disinfect, inspect, where 
necessary replace, bag and return them 
to the original user before the next shift 
begins. 

8. The employer shall make available 
to each participating employee a variety 
of types and sizes of half-mask and full- 
facepiece respirators and PAPRs. 

9. The employer shall permit OSHA to 
inspect its premises during normal 
business hours or upon appropriate 
notice at any time in connection with 
any aspect of this order, including 
periodic workplace evaluations of the 
employer’s personal sampling and 
respirator protection programs. 

10. During the first two years of this 
variance on a semiannual basis and 
thereafter on an annual basis, the 
employer shall report to OSHA the 
blood lead, ZPP and hemoglobin test 
results, air lead monitoring results and 
QNFT results of all participating 
employees. 

11. ASARCO shall comply with all 
provisions of this order and with all 
requirements of 29 CFR 1910.1025, 
except to the extent that ASARCO has 
expressly been granted relief from those 
requirements. 

12. The employer and its agents and 
the authorized employee representative 
and its agents shall not use, cite or refer 
to the terms, conditions or existence of 
this variance in any other proceeding, 
application or petition of any sort 
involving ASARCO and OSHA, except 
for those relating to compliance with the 
requirements of 29 CFR 1910.1025(f)(2). 
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13. The employer shall not seek relief 
from the provisions of 29 CFR 
1910.1025(k) while this permanent 
variance is in effect. 

14. This permanent variance shall 
apply to and be binding upon the 
parties, and upon their officers, agents, 
successors, and assigns. 

15. Nothing in this order shall 
prejudice any rights conferred by 29 
U.S.C. 665(d). 

16. For purposes of this order, 
documentation and notification, as 
required, shall be provided to the plant 
managers, ASARCO Incorporated, to the 
presidents of the local Unions or the 
authorized employee representatives, 
and to the Office of Variance 
Determination and the Assistant 
Regional Administrators for Technical 
Support, Regions VII and VIII, OSHA. 

All interested persons, including 
employers and employees who believe 
they would be affected by the grant or 
denial of the application for variance 
are invited to submit written data, 
views, and arguments relating to the 
issues raised in the application no later 
than July 27,1987. In addition, 
employers and employees who believe 
they would be affected by a grant or 
denial of the variance may request a 
hearing on the application no later than 
July 27.1987, in conformity with the 
requirements of 29 CFR 1905.15. 
Submission of written comments and 
requests for a hearing should be in 
quadruplicate, and must be addressed to 
the Office of Variance Determination at 
the above address. 

Signed at Washington, DC this 19th day of 
June, 1987. 

)ohn A. Pendergrass, 

Assistant Secretary. 

[FR Doc. 87-14513 Filed 8-25-87; 8:45 am) 
BILLING CODE 4S10-2S-M 


Pension and Welfare Benefits 
Administration 

(Prohibited Transaction Exemption 87-57; 
Exemption Application No. D-6747 et aL) 

Grant of Individual Exemptions; 
Restated Arens Controls, Inc., et al. 

agency: Pension and Welfare Benefits 

Administration, Labor. 

action: Grant of individual exemptions. 

summary: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 


Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 
have been available for public 
inspection at the Department in 
Washington, DC. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department. 

The notices of pendency were issued 
and the exemptions are being granted 
solely by the Department because, 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

Statutory Findings 

In accordance with section 408(a) of 
the Act and/or section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 

April 28,1975), and based upon the 
entire record, the Department makes the 
following findings: 

(a) The exemptions are 
administratively feasible; 

(b) They are in the interests of the 
plans and their participants and 
beneficiaries; and 

(c) They are protective of the rights of 
the participants and beneficiaries of the 
plans. 

Restated Arens Controls, Inc. Salaried 
Employees* Retirement Plan (the Plan) 
Located in Evanston, IL 

(Prohibited Transaction Exemption 87-57; 
Exemption Application No. D-8747) 

Exemption 

The restrictions of section 406(a), 406 
(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to a proposed loan 
(the Loan) by the Plan, not exceeding 25 
percent of the assets of the Plan, to 
Arens Controls, Inc., a party in interest 


with respect to the Plan, provided the 
terms and conditions of the Loan are not 
less favorable to the Plan than those 
obtainable in an arm’s length 
transaction with an unrelated party. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 

21.1987 at 52 FR 13150. 

For Further Information Contact: Ms. 
Jan D. Broady of the Department, 
telephone (202) 523-8196. (This is not a 
toll-free number.) 

Dental Associates, P.C. Money Purchase 
Plan and Profit Sharing Plan 
(Collectively, the Plans) Located in 
Northford, CT 

(Prohibited Transaction Exemption 87-58; 
Exemption Application Nos. D-6868 and 
6869 ) 

Exemption 

The restrictions of sections 406(a), 406 
(b)(1) and 406(b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the cash sale of 
an interest (the Interest) in a certain 
parcel of unimproved real property by 
the Plans to Dr. Joseph Connolly, the 
sole shareholder of the Plan sponsor, 
provided that the sale price is not less 
than the fair market value of the Interest 
as of the date of sale. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 

21.1987 at 52 FR 13451. 

For Further Information Contact: 

David Lurie of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.) 

The Budd Profit Sharing Plan (the Plan) 
Located in Short Hills, NJ 

(Prohibited Transaction Exemption 87-59; 
Exemption Application No. D-6939) 

Exemption 

The restrictions of sections 406(a), 406 
(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the loan by the 
Plan of $300,000 to Budd Lamer Gross 
Picillo Rosenbaum Greenberg A Sade, 
P.C., the Plan sponsor, under the terms 
and conditions described in the notice of 
proposed exemption, provided that such 
terms and conditions are not less 
favorable to the Plan than those 
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obtainable by the Plan in an arm’s- 
length transactions with an unrelated 
third party. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 

10.1987 at 52 FR 11782. 

For Further Information Contact: 
Joseph L. Roberts of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.) 

Dr. Phillips, Inc. Employee Trust Profit 
Sharing Plan (the Plan) Located in 
Orlando, FL 

(Prohibited Transaction Exemption 87-50; 
Exemption Application No. 6962) 

Exemption 

The restrictions of sections 406(a), 406 
(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the proposed 
sale by the Plan of five parcels of 
improved real property (the Parcels) and 
a tract or unimproved land (the Tract), 
for the total cash consideration of 
$1,235,000, to Dr. Phillips. Inc., a party in 
interest with respect to the Plan, 
provided the total amount paid for the 
Parcels and the Tract is not less than the 
fair market value at the time the 
transaction is consummated. 

For a more complete statement of the 
facts and representations supporting the 
Department s decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 

21.1987 at 52 FR 13154. 

For Further Information Contact: Ms. 
Jan D. Broady of the Department, 
telephone (202) 523-8196. (This is not a 
toll-free number.) 

Meloy Manufacturing, Inc. Pension and 
Profit Sharing Plan and Trust (the Plans) 
Located in Knox County, TN 

(Prohibited Transaction Exemption 87-61; 
Exemption Application No. D-6966) 

Exemption 

The restrictions of sections 406(a), 
406(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the cash sale by 
the Plans of certain real property to Bob 
Meloy, a party in interest with respect to 
the Plans; provided that such 
transaction is on terms at least as 
favorable to the Plans as the Plans could 
obtain in an arm’s-length transaction 
with an unrelated party. 


For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
March 9.1987 at 52 FR 7240. 

For Further Information Contact: 
Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 

Duggins Construction, Inc. Defined 
Benefit Pension Plan (the Plan) Located 
in EL Centro, CA 

(Prohibited Transaction Exemption 87-62; 
Exemption Application No. D-7001) 

Exemption 

The restrictions of sections 406(a), 
406(b)(1) and 406(b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the proposed cash sale by the Plan of 
certain improved real property (the 
Property) to Triple D Investments, a 
party in interest with respect to the Plan, 
provided that the Plan receives not less 
than the fair market value of the 
Property as of the date of sale. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 

21.1987 at 52 FR 13155. 

For Further Information Contact: Mrs. 
Betsy Scott of the Department, 
telephone (202) 523-8196. (This is not a 
toll-free number.) 

A. Raimondo, Inc. Defined Contribution 
Pension Plan and Trust (the Plan) 
Located in Greensburg, PA 

(Prohibited Transaction Exemption 87-63; 
Exemption Application No. D-7013) 

Exemption 

The restrictions of sections 406(a), 
406(b)(1) and 406(b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to (1) The proposed cash purchase of 
certain improved real property (the 
Property) by the Plan from A. Raimondo, 
Inc. (the Employer), a party in interest 
with respect to the Plan; and (2) the 
proposed lease of the Property by the 
Plan to the Employer, provided that the 
terms and conditions of the transactions 
are at least as favorable to the Plan as 
those between unrelated parties. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 


proposed exemption published on April 
21, 1987 at 52 FR 13156. 

For Further Information Contact: Mrs. 
Betsy Scott of the Department, 
telephone (202) 523-8196. (This is not a 
toll-free number.) 

Weight Watchers of Arizona, Inc. 
Defined Contribution Pension Plan (the 
Plan) Located in Phoenix AZ 

(Prohibited Transaction Exemption 87-64; 
Exemption Application No. D-7065) 

Exemption 

The restrictions of sections 406(a) and 
406(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the cash sale for 
$125,000 of an unimproved parcel of real 
property (the Property) from the Plan to 
Robert Machiz, Iris Machiz, Gerald 
Appell, and Isabelle Appell, parties in 
interest with respect to the Plan, 
provided that the sale price in not less 
than the fair market value of the 
Property as of the date of sale. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption, refer to the notice of 
proposed exemption published on April 

21.1987 at 52 FR 13157. 

For Further Information Contact: 
Angelena Le Blanc of the Department, 
telephone (202) 523-8196. (This is not a 
toll-free number.) 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act. which among other things 
require a Fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) These exemptions are 
supplemental to and not in derogation 
of. any other provisions of the Act and/ 
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or the Code, including statutory or 
administrative exemptions and 
transitional rules. Furthermore, the fact 
that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

(3) The availability of these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption. 

Signed at Washington, DC, this 23rd day of 
june. 1987. 

Elliot 1. Daniel, 

Associate Director for Regulations and 
Interpretations, Pension and Welfare Benefits 
Administration, U.S. Department of Labor. 

|FR Doc. 87-14582 Filed 6-25-87; 8:45am) 

BILLING CODE 4610-29-41 


NATIONAL SCIENCE FOUNDATION 

Assessment of the College Science 
Instrumentation Program; Solicitation 
of Contractor 

The National Science Foundation 
(NSF) seeks a contractor with the 
capability of conducting an assessment 
of the impacts of the College Science 
Instrumentation Program (CSIP). The 
goal of CSIP is to raise the quality of the 
undergraduate curriculum by supporting 
instrumentation-based projects to 
develop new or improved college 
science, mathematics, and engineering 
laboratory courses. The contractor will 
be responsible for describing criteria 
that would be used to determine 
program effectiveness in meeting its 
objectives, developing assessment 
methodology, gathering information to 
assess program effectiveness, and 
preparing a report of findings. The NSF 
expects to award a contract from an 18- 
month period with a level of effort of 
approximately three to Five professional 
years. Telephone requests will not be 
honored. To receive a copy of the 
solicitation document, a written request 
must be sent to: National Science 
Foundation, Division of Grants and 
Contracts, 1800 G Street, NW., Room 
1150, Washington, DC 20550 ATTN: 
Shirley A. Woods, RFP 87-015. 

Contracting Officer: H.D. Wolff. Ill, 357- 
9602. 

H.D. Wolff, HI, 

Contracting Officer. 

June 23,1987. 

|FR Doc. 87-14590 Filed 6-25-87; 8:45 am) 
BILLING CODE 7555-01-W 


NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards; Subcommittee on 
Integrated Safety Assessment 
Program (ISAP); Meeting 

The ACRS Subcommittee on 
Integrated Safety Assessment Program 
will hold a meeting on July 7.1987, Room 
1046,1717 H Street, NW., Washington, 
DC 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Tuesday. July 7,1987—9:00 A.M. Until 
the Conclusion of Business 

The Subcommittee will review the 
Integrated Safety Assessment Program 
(ISAP) and the ISAP for Millstone 
Nuclear Power Station Unit 1 and the 
Haddam Neck Plant. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or reschedule, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Dr. 
Richard Savio (telephone 202/634-3267) 
between 8:15 a.m. and 5:00 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 


Dated: June 19.1987. 

Morton W. Libarkin, 

Assistant Executive Director for Project 
Review. 

(FR Doc. 87-14594 Filed 6-25-87; 8:45 am) 
BILLING CODE 7590-41-11 


Advisory Committee on Reactor 
Safeguards, Subcommittees on Severe 
Accidents/Probabilistic Risk 
Assessment; Meeting 

The ACRS Subcommittees on Severe 
Accidents/Probabilistic Risk 
Assessment will hold a joint meeting on 
July 8,1987, Room 1046,1717 H Street, 
NW., Washington. DC. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, July 8,1987—8:30 A.M. 

Until the Conclusion of Business 

The Subcommittees will conclude 
their review of the Office of Nuclear 
Regulatory Research’s report NUREG- 
1150, “Reactor Risk Reference 
Document”, which was issued in 
February 1987 for public comment. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairmen; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittees, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittees will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff members, Mr. 
Dean Houston or Dr. Richard Savio 
(telephone 202/634-3267) between 8:15 
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a.m. and 5:00 p.m. Persons planning to 
attend this meeting are urged to contact 
the above named individual one or two 
days before the scheduled meeting to be 
advised of any changes in schedule, etc., 
which may have occurred. 

Dated June 19.1987. 

Morton W. Libarkin, 

Assistant Executive Director for Project 
Review. 

[FR Doc. 87-14595 Filed 8-25-87; 8:45 am] 

BILLING COO£ 7590-01-M 


l Docket Nos. 50-528, 50-529, 50-530 J 

Petitions; Director's Decision; Arizona 
Public Service Co., et al. 

In the matter of Arizona Public Service 
Company, et al. (Palo Verde Nuclear 
Generating Station. Units 1. 2 and 3). 

Issuance of Director’s Decision Under 10 CFR 
2.206 (DD-87-11). 

Notice is hereby given that the 
Director, Office of Nuclear Reactor 
Regulation has denied a petition under 
10 CFR 2.206 filed by Mr. Myron L. Scott 
and Mr. Stephen M. Kohn on behalf of 
the Coalition for Responsible Energy 
Education (CREE or Petitioner). In its 
petition. CREE asked the Nuclear 
Regulatory Commission (NRC) to 
provide relief by (1) issuing an Order to 
Show Cause why the licenses and 
permits for all three Palo Verde units 
should not be suspended or revoked 
because of management character, 
incompetence, and lack of integrity; (2) 
initiating an investigation to determine 
the severity and extent of apparent 
document falsification by APS officials; 
(3) ordering a public hearing on the 
foregoing; and (4) imposing a civil 
penalty or such additional enforcement 
action as may be deemed necessary. 

As grounds for its request, CREE, 
asserts that the results of certain 
polygraph tests of Arizona Public 
Service Company (APS) officials (1) 
establish that documentation at the Palo 
Verde Nuclear Generating Station was 
falsified and (2) raise serious questions 
about management competence and 
integrity. 

The CREE request has been denied. 
The reasons for this decision are fully 
described in the “Director's Decision 
Under 10 CFR 2.206," issued on this 
date, which is available for public 
inspection in the Commission's Public 
Document Room, 1717 H Street, NW.. 
Washington. DC 20555, and in the local 
public document room for Palo Verde 
located at the Phoenix Public Library. 
Business. Science and Technology 
Department, 12 East McDowell Road, 
Phoenix. Arizona 85004. 


Dated at Bethesda. Maryland, this 22nd of 
June. 1987. 

For the Nuclear Regulatory Commission. 
Thomas E. Murley, 

Director. Office of Nuclear Reactor 
Regulation. 

|FR Doc. 87-14600 Filed 8-25-87; 8:45 am] 

BILLING CODE 7590-01-M 


(Docket No. LRP; ASLBP No. 86-519-02 SPJ 

Inquiry Into Three Mile Island Unit 2 
Leak Rate Data Falsification; 
Reconstitution of Board 

Pursuant to the authority contained in 
10 CFR 2.721 and 2.721(b), the Atomic 
Safety and Licensing Board for Inquiry 
into Three Mile Island Unit 2 Leak Rate 
Data Falsification, Docket No. LRP. is 
hereby reconstituted by appointing 
Administrative Judge Sheldon J. Wolfe 
in place of Administrative Judge James 
L. Kelley, who has resigned from the 
panel. 

As reconstituted, the Board is 
comprised of the following 
Administrative Judges: 

Sheldon J. Wolfe, Chairman 
Glenn O. Bright 
James H. Carpenter 
All correspondence, documents and 
other material shall be filed with the 
Board in accordance with 10 CFR 2.701 
(1980). The address of the new Board 
member is: Administrative Judge 
Sheldon J. Wolfe. Chairman, Atomic 
Safety and Licensing Board, U.S. 
Nuclear Regulatory Commission. 
Washington, DC 20555. 

Dated at Bethesda. Maryland, this 22nd 
day of June, 1987. 

B. Paul Cotter, Jr., 

Chief Administrative Judge. Atomic Safety 
and Licensing Board Panel. 

(FR Doc. 87-14592 Filed 8-25-87; 8:45 amj 

BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 34-24620; File No. SR-MSRB- 
87-51 

Self-Regulatory Organizations; 
Municipal Securities Rulemaking 
Board; Arbitration Fees and Deposits 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on June 11,1987, the Municipal 
Securities Rulemaking Board (“Board") 
filed with the Securities and Exchange 
Commission a proposed rule change as 
described in Items I, II, and III below, 
which Items have been prepared by the 
self-regulatory organization. The 


Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

A. The Municipal Securities 
Rulemaking Board (the “Board") is Filing 
herewith proposed amendments to rule 
A-16, concerning arbitration fees and 
deposits (hereafter referred to as the 
“proposed rule change"). The text of the 
proposed rule change is as follows: 1 

Rule A-16. Arbitration Fees and Deposits 

(1) Except as provided in section 34 of rule 
G-35, at the time of filing the Submission 
Agreement, the claimant shall deposit the 
amount indicated below unless such deposit 
is specifically waived by the Director of 
Arbitration. 


Amount in Dispute (Exclusive of 
interest and expenses) 

Deposit 

$1,000 or less. 

$15 

Above $1,000— but not exceeding 
$2.500..... 

25 

Above $2,500— but not exceeding 
$5,000. 

100 

Above $5,000— but not exceeding 
$10,000. 

200 

Above $10,000— but not exceed¬ 
ing [$20,000 $50.000 . 

[300] 400 

Above [$20,000] $50.000—but 
not exceeding $100,000. 

500 

Above $100,000 but not exceed¬ 
ing $500,000. 

750 

Above $500,000. 

1,000 


[WhereJ //the amount in dispute is $10,000 
or less, no additional deposits shall be 
required despite the number of hearing 
sessions. (Where) If the amount in dispute is 
above $10,000 and multiple sessions are 
required, the arbitrators may require any of 
the parties to make additional deposits for 
each additional session. In no event shall the 
aggregate amount deposited per session 
exceed the amount of the initial deposit at the 
rates above set forth. 

(2) The arbitrators, in their award, may 
determine the amount chargeable to the 
parties as forum fees (fees) and shall 
determine by whom such fees shall be borne. 
(Where) If the amount in dispute is $10,000 or 
less, total fees to the parties shall not exceed 
the amount deposited. (Where) //the amount 
in dispute is above $10,000 but does not 
exceed ($20,000) $50,000. the maximum fee 
shall be (S300) $400 per session. Where the 
amount in dispute is above ($20,000) $50,000 
but does not exceed $100,000, the maximum 
fee shall be $500 per session. (Where) If the 
amount in dispute is above $100,000 but does 
not exceed$500,000. the maximum fee shall 
be $750 per session. If the amount in dispute 
is above $500,000, the maximum fee shall be 


1 Italics indicate new language: (brackets] 
indicate deletions. 
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SI.OOOper session. In no event shall the fees 
assessed by the arbitrators exceed [$750| 
$7,000 per session. Amounts deposited by a 
party shall be applied against fees, if any. If 
the fees are not assessed against a party who 
had made a deposit, the deposit will be 
refunded. 

(3) If the dispute, claim or controversy does 
not involve or disclose a money claim, the 
amount to be deposited by the claimant shall 
be $100 or such amount as the Director of 
Arbitration or the panel of arbitrators may 
require, but shall not exceed [$750) $1,000. 

(4) through (6) No change. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

A. Self-Regulatory Organization’s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

(a) A Uniform Arbitration Code 
(“Uniform Code") has been developed 
by the Securities Industry Conference on 
Arbitration (“SICA”), which is 
composed of the representatives of the 
Board, nine other self-regulatory 
organizations, four public members, and 
the Securities Industry Association. The 
Uniform Code, as implemented by the 
various self-regulatory organizations, 
has established throughout the 
securities industry a uniform system of 
arbitration procedures. 

The proposed increase in filing fees 
w as adopted by the Board to conform 
the provisions of the Board’s schedule of 
arbitration fees and deposits, contained 
in rule A-16, to amendments to the 
Uniform Code approved by SICA which 
are designed to promote the filing of 
justifiable claims. The increase would 
allocate the cost of providing arbitration 
more proportionally by requiring higher 
fees for cases with large amounts in 
dispute, while maintaining a fee 
schedule that makes arbitration 
affordable to the public. 

The proposed rule change would 
impose a higher fee on claims exceeding 
$500,000. Claims in this category often 
require multiple hearing sessions and 
are administratively more expensive to 
process. Even with this fee increase, the 
arbitration service is highly subsidized 
by the Board, (b) The Board has adopted 
the proposed rule change pursuant to 
sections 15B(b)(2)(C) and 15B(b)(2)(D) of 
the Securities Exchange Act of 1934. 
Section 15B(b)(2)(C) requires that the 
Board’s rules be designed to promote 
just and equitable principles of trade, 
remove impediments to and perfect the 
mechanism of a free and open market in 
municipal securities, and, in general, 
protect investors and the public interest. 
Section 15B(b)(2)(D) states that the 


Board shall, if it deems appropriate, 
provide for the arbitration of claims, 
disputes, and controversies relating to 
transactions in municipal securities. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Board does not believe that the 
proposed rule change, which will be 
equally applicable to all participants in 
the municipal securities industry, will 
result in any burden on competition. 

C. Self-Regulatory Organization s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members , Participants, or Others 

The Board has not solicited nor 
received comments on the proposed rule 
change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 


All submissions should refer to the file 
number in the caption above and should 
be submitted by July 17,1987. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: June 19, 1987. 

Jonathan G. Katz, 

Seem to ry. 

|FR Doc. 87-14532 Filed 6-25-87: 8;45 am) 

BILLING COOE 8010-01-M 


l Release No. 34-24626; File No. SR-MSRB- 
87-61 

Self-Regulatory Organizations; 
Municipal Securities Rulemaking 
Board; Delivery of the Board’s 
Investor Brochure 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on June 18,1987, the Municipal 
Securities Rulemaking Board (“Board”) 
filed with the Securities and Exchange 
Commission a proposed rule change as 
described in Items I. II, and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

(a) The Municipal Securities 
Rulemaking Board (‘ Board’’) is filing 
proposed rule G-10 which would require 
dealers to deliver a copy of the Board's 
investor brochure to a customer upon 
receipt of a written complaint 
concerning a municipal securities 
transaction from such customer. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

A. Self-Regulatory Organization’s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change. 

(a) The Board is concerned that many 
municipal securities customers may not 
be aware of the protections provided by 
its rules and of the availability of its 
arbitration program to resolve disputes 
arising from municipal securities 
transactions. To rectify this situation, 
the Board recently updated ils brochure 
entitled “Information for Municipal 
Securities Investors” which contains 
information about the Board and 
summarizes Board rules designed to 
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protect investors in municipal securities. 
The brochure also includes a section 
describing the Board's arbitration 
program. The proposed rule change 
would require a dealer to deliver the 
investor brochure to a customer upon 
receipt of a written complaint 
concerning a municipal securities 
transaction from such customer. The 
Board believes that requiring delivery of 
the brochure when a customer has a 
dispute with a dealer would inform the 
customer about the rules of the Board, 
the necessity of working out the dispute 
with the dealer, and the availability of 
arbitration and enforcement action, if 
necessary. 

Rule G-8(a)(xii) currently requires 
dealers to keep a record of all written 
customer complaints and what action 
has been taken in response thereto. 

Upon the approval of the proposed rule 
change, dealers would be required to 
annotate the written complaint File to 
reflect the mailing of the brochure. In 
this way, enforcement agencies will be 
able to inspect for compliance with rule 
G-10 by their periodic review of the file. 

(b) The Board has adopted the 
proposed rule change pursuant to 
section 15B(b)(2)(C) of the Securities 
Exchange Act of 1934, as amended, 
which authorizes the Board to adopt 
rules designed to prevent fraudulent and 
manipulative acts and practices, to 
foster cooperation and coordination 
with persons engaged in regulating 
transactions in municipal securities and, 
in general, to protect investors and the 
public interest. 

B. Self-Regulatory Organization s 
Statement on Burden on Competition 

The Board does not believe that the 
proposed rule change would impose any 
burden on competition since it applies 
equally to all municipal securities 
brokers and municipal securities 
dealers. 

C. Self-Regulatory Organization s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members. Participants, or Others 

In January 1987, the Board published 
for comment draft rule G-10 which 
would have required dealers to deliver a 
copy of the Board's investor brochure to 
current and new municipal securities 
customers. The Board received 31 
comments in response to the draft rule, 
all of which opposed the draft rule. A 
number of commentators noted that the 
industry currently does not have 
procedures in place to provide the 
brochure to new and existing municipal 
securities customers, and. as a result, 
the benefits to be achieved by 
distribution of the brochure are 


outweighed by the costs to dealers of 
such a distribution. However, a number 
of commentators stated that, as a 
possible alternative to the draft rule, a 
brochure could be provided to a 
customer at the time a written complaint 
is received by the dealer. Commentators 
noted that such a requirement would 
focus the customer’s attention on the 
rules of the Board and the availability of 
arbitration at the time it is most relevant 
to the customer. The Board agrees that 
delivery of the brochure to customers 
upon receipt of a written complaint 
would be the most effective way to 
provide customers with the important 
information contained in the brochure. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it Finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by July 17,1987. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

Dated: June 22.1987. 

[FR Doc. 87-14533 Filed 6-25-87; 8:45 am) 

BILLING CODE 8010-01-* 


[Retease No. 34-24624; Fite No. SR-NASD- 
87-221 

Self-Regulatory Organizations: 

National Association of Securities 
Dealers, Inc. 

The National Association of Securities 
Dealers, Inc. ("NASD”) submitted on 
April 20.1987, copies of a proposed rule 
change pursuant to section 19(b) of the 
Securities Exchange Act of 1934 ("Act”) 
and rule 19b-4 thereunder to amend 
section 43 of the NASD’s Code of 
Arbitration Procedure and the Board of 
Governors’ Resolution entitled ‘‘Failure 
to Act under Provisions of the Code of 
Arbitration Procedure”. 

Section 43 sets forth a schedule of fees 
to be deposited (“deposits”) by 
claimants with the NASD at the 
beginning of the arbitration, and 
establishes fees to be charged to the 
parties by the NASD at the conclusion 
of the arbitration for the use of the 
arbitration forum (“forum fees”). The 
Resolution of the Board of Governors 
(“Resolution”) requires members and 
associated persons to honor any 
properly rendered arbitration award 
absent a timely motion to vacate or 
modify that award. The NASD’s 
proposal amends section 43 to change 
the amounts of deposits and forum fees 
chargeable in cases in which the amount 
in dispute exceeds $10,000. Further, it 
amends the Resolution to provide that 
all arbitration awards must be honored 
by a cash payment to the prevailing 
party of the exact dollar amount of the 
award, and specifically prohibits the 
crediting of the prevailing party’s 
account with the amount of the award. 
Finally, the proposal requires the losing 
party to pay the award on receipt 
thereof, or within such other time period 
as prescribed by the award. 

The proposed changes to the amount 
of deposits and forum fees have been 
made to conform the NASD’s Code of 
Arbitration Procedure to amendments to 
the Uniform Arbitration Code. Pursuant 
to the NASD’s request, the proposal will 
become effective July 1,1987. 1 


1 Letter from Eugene Bleier. Office of General 
Counsel. NASD to Katherine F.ngland. Division of 
Market Regulation. SEC. dated June 5.19S7. 
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Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Securities Exchange Act Release No. 
34-24445, May 12,1987), and by 
publication in the Federal Register (52 
FR 13633, May 18,1987). No comments 
were received with respect to the 
proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of section 
15A. and the rules and regulations 
thereunder. 

It is therefore ordered\ pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be. and hereby is, approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 17 CFR 200.30-3(a)(12). 
jonathan G. Katz, 

Secretary/. 

Dated: June 22.1987. 

|FR Doc. 87-14534 Filed 6-25-87; 8:45 am| 
BILLING COO€ 8010-01-11 


SMALL BUSINESS ADMINISTRATION 

(Application No. 02/02-0503J 

Application for a License to Operate 
as a Small Business Investment 
Company; Bishop Capital, LP. 

On June 11,1987, a notice was 
published in the Federal Register (52 FR 
22407) stating that Bishop Capital, L.P. 
had filed an application with the Small 
Business Administration for a license to 
operate as a limited partnership small 
business investment company (SBIC). 
Certain of the information in that notice 
has been updated to, and including, June 
3,1987. The amended notice, in its 
entirety, follows: 

Notice is hereby given of the filing of 
an application with the Small Business 
Administration (SBA) pursuant to 
§ 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1987)), by Bishop 
Capital. L.P., 58 Park Place, Newark, 

New Jersey 07102, for a license to 
operate as a limited partnership small 
business investment company (SBIC) 
under the provisions of the Small 
Business Investment Act of 1958. as 
amended (the Act) (15 U.S.C. 661 et 
seq.) % and the Rules and Regulations 
promulgated thereunder. 

The formation and licensing of a 
limited partnership SBIC is subject to 


the provisions of § 107.4 of the contributed as much as 10 percent of the 

Regulations. Applicant’s private capital as of June 3, 

The General Partner of the Applicant, 1987, are: 
and the only limited partner which has 

Asta Capital Corp., 58 Park Place, General Partner. 1 percent 

Newark, NJ 07102. 

Peoples Bank, N.A., One Passaic Limited Partner. 10.5 percent 

Avenue, Fairfield. NJ 07006. 


The remaining 88.5 percent of the 
partnership capital is owned by 21 
additional limited partners. 

Asta Capital Corp. (Asta), Applicant’s 
corporate general partner, is a New 


Jersey corporation organized for the sole 
purpose of managing the Applicant. Mr. 
Charles J. Irish is the sole shareholder of 
Asta. Asta’s officers and directors are as 
follows: 


Charles J. Irish, 270 Henderson Street, Jersey 
City. NJ 07302. 

Alphonse T. Crescenzo, 75 West Cedar Place, 
Ramsey. NJ 07446. 

Leo E. White, 14 Lakeview Avenue, Short Hills, 
NJ 07074. 

William A. Hildebrant, 231 Golf Ridge Road, 
Westfield, NJ 07090. 

Lawrence M. Waterhouse, 206 Pine Road, Briar- 
cliff Manor, NY 10510. 

Joseph C. Fatony, 584 Spruce Lane, Franklin 
Lakes. NJ 07417. 

Anthony S. Abbate, 6 Robin Hood Court, Mount- 
vale, NJ 07645. 

Nic P. Neumann, 6 Mustang Terrace, Warren, NJ 
07060-6930. 

Joseph J. DiSepio, 491 A Old Nassau Road, 
Jamesburg, NJ 08831. 

Samuel Lazarus, 40 Jefferson Street, Hackensack, 
NJ 07601. 


President & Director 

Secretary & Director 

Treasurer & Director 

Director 

Director 

Director 

Director 

Director 

Director 

Director 


The applicant, a New Jersey limited 
partnership, will begin operations with a 
minimum initial partnership capital of 
$2,143,000. and will operate principally 
in the State of New Jersey. 

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed officers, 
directors, and shareholder of the 
corporate general partner, as well as the 
limited partners of the Applicant, and 
the probability of successful operation 
of the Applicant in accordance with the 
Act and Regulations. 

Notice is further given that any person 
may, not later than 30 days from the 
date of publication of this Notice, submit 
written comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 "L" Street NW„ 
Washington, DC 20416. 

A copy of this notice shall be 
published in a newspaper of general 
circulation in Newark, New Jersey. 


(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: June 18.1987. 

Robert G. Uneberry, 

Deputy Associate Administrator for 
Investment . 

|FR Doc. 87-14597 Filed 6-25-87; 8:45 am] 

BILUNG COOE 8025-0 f-M 


[License No. 02/02-55021 

Issuance of a Small Business 
Investment Company License; 
Transpac Capital Corp. 

On November 14,1986, a notice was 
published in the Federal Register (51 FR 
41455) stating that an application has 
been filed by Transpac Capital 
Corporation, Fords, New Jersey, with the 
Small Business Administration (SBA) 
pursuant to § 107.102 of the Regulations 
governing small business investment 
companies (13 CFR 107.102 (1986)) for a 
license as a small business investment 
company. 
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Interested parties were given until 
close of business December 14.1986. to 
submit their comments to SBA. No 
comments were received. 

Notice is hereby given that, pursuant 
to section 301(d) of the Small Business 
Investment Act of 1958, as amended, 
after having considered the application 
and all other pertinent information, SBA 
issued License No. 02/02-5502 on May 
28,1987, to Transpac Capital 
Corporation to operate as a small 
business investment company. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: June 18.1987. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment . 

|FR Doc. 87-14598 Filed 6-25-87; 8:45 am) 

BILLING CODE 802S-01-M 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

Meetings; Second Workshop on In- 
Vehicle Alcohol Test (IVAT) Devices 

agency: National Highway Traffic 

Safety Administration. 

action: Notice of public workshop. 

summary: The National Highway 
Traffic Safety Administration is 
sponsoring a one-day workshop on in- 
vehicle alcohol test devices to review 
new developments in the state of the art 
of in-vehicle alcohol test devices and to 
exchange information about recent 
developments in State and local 
applications of this new technology. 

Dote and location: The workshop will 
be held on Wednesday, October 14.1987 
at the Headquarters of the U.S. 
Department of Transportation, 400 
Seventh St. SW., Washington, DC 20590, 
Room 2230, from 9 am to 5 pm. 
SUPPLEMENTARY INFORMATION: 

Regarding the agenda, the workshop will 
consist of a series of sessions dealing 
with the following topics: 

(1) Status of In-Vehicle Alcohol Test 
Device Performance. 

The latest laboratory test data will be 
reviewed and any new technological 
approaches in devices will be discussed. 

(2) Program Developments. 

The latest legislation in States, as well 
as programs implementing use of in- 
vehicle devices will be identified and 
described. Problems associated with 
program implementation will be 
discussed. 


(3) Field Evaluation Research. 

Ongoing and planned field evaluation 
research will be summarized. 

(4) Information Needs and Methods of 
Exchange. 

A free exchange of views among 
participants will help identify 
outstanding information needs regarding 
in-vehicle alcohol test devices. The 
participants’ view of the most useful 
methods of information exchange will 
be solicited. 

Each of the sessions will consist of 
one or more 5-10 minute presentations 
followed by a discussion period. The 
sessions will be held sequentially, so 
that every participant will be able to 
attend each session. NHTSA expects to 
publish a summary of workshop 
sessions and/or workshop papers at a 
later date. 

FOR FURTHER INFORMATION CONTACT: 

Dr. James Frank, Research Psychologist, 
Office of Driver and Pedestrian 
Ressearch, NHTSA, 400 Seventh St. 

SW., Washington, DC 20590, telephone: 
(202) 366-5593. 

Issued on: June 22.1987. 

Michael M. Finkelstein, 

Associate Administrator for Research and 
Development 

(FR Doc. 87-14591 Filed 6-25-87; 8:45 am) 
BILLING CODE 4910-59-M 


DEPARTMENT OF THE TREASURY 
Customs Service 
(T.D. 87-88] 

Effective Date for Supplying 
Manufacturer/Shipper Identification 
Code on Customs Forms 

agency: U.S. Customs Service, 
Department of the Treasury. 
action: Notice. 

summary: This document announces the 
effective date for the requirement of 
placing a manufacturer or shipper 
identification code on Customs Forms 
3461 and 3461 Alternate (Alt), Entry/ 
Immediate Delivery, and Customs Form 
7501, Entry Summary. These forms have 
undergone recent revisions to make 
them compatible with automated 
systems now in use at Customs, such as 
the Automated Commercial System 
(ACS). The manufacturer or shipper 
identification code provides a unique 
number on a Customs form which is 
required for use in automated data 
systems. This facilitates the processing 
of Customs forms and provides quicker, 
more efficient service to carriers, 
importers, and the public. 


EFFECTIVE DATE: Manufacuter or shipper 
identification codes will be accepted on 
Customs Forms 3461, 3461 (Alt), and 
7501 as of June 26,1987. Inclusion of the 
codes on forms processed through the 
cargo selectively module of the ACS is 
mandatory as of July 27,1987. 

FOR FURTHER INFORMATION CONTACT: 

Michael D’Ambrosio, Inspection System 
Division (202-566-6011). 

SUPPLEMENTARY INFORMATION: 

Background 

All merchandise imported into the 
U.S., unless specifically exempted, must 
be presented to Customs for 
examination before it can be released 
from Customs custody and entered into 
the commerce of the U.S. Most 
merchandise is released upon 
presentation to Customs of an “entry” 
which contains sufficient information to 
identify the importer of record, make a 
written record of entry, and verify the 
existence of a bond to guarantee 
production of a follow-up entry 
summary together with the deposit of 
estimated duties, if applicable. Within 
10-working days after release of the 
merchandise, entry summary 
documentation, together with the 
deposit of estimated duties, if 
applicable, must be furnished to 
Customs. This documentation enables 
Customs to properly classify and 
appraise the merchandise, as well as to 
collect necessary statistical information. 
Entry and release of merchandise are 
provided for in section 484, Tariff Act of 
1930, as amended (19 U.S.C. 1484). The 
procedures relating to the entry process 
are set forth in Parts 141 and 142, 
Customs Regulations (19 CFR Parts 141, 
142). 

Customs Form 3461, entitled Entry/ 
Immediate Delivery, is the source 
document now presented to Customs 
when making an entry. There is an 
abbreviated version of the form in use 
on the U.S./Mexican/Canadian borders 
known as the 3461 Altematie (Alt). The 
form is filled out for each shipment of 
merchandise and presented to a 
Customs officer along with invoices and 
a right to make entry supported by a 
bond with invoices and a right to make 
entry supported by a bond to obtain 
release of the merchanidise. The 
information on this form allows Customs 
to verify that the correct shipment is 
released to the correct person, that it 
matches the carrier’s manifest, and that 
an acceptable bond is on file. 

Customs Form 3461 was recently 
revised to make it more compatible with 
automated data collection systems. The 
revision was announced by means of a 
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general notice published in the Federal 
Register as T.D. 86-122 on June 30.1986 
(51 FR 23617). The revision included 
designating block 26 on the form, 
“Manufacturer No.". Filing in the block 
would provide a unique piece of data to 
be used in various automated data 
systems such as selectively choosing 
cargo for examination and tracking the 
movement of key commodities. The 
requirement of filling in the block had 
been suspended however because the 
telex/answerback numbers necessary to 
complete the block had been lacking 
from many commercial invoices. 

Customs Form 3461 (Alt) was revised in 
June 1986, and block 5 was designated 
for “Manufacturer ID". 

A smiliar situation existed for 
Customs Form 7501, Entry Summary. It 
had been the subject of a revision to 
bring it in line with the demands of 
automation and a space for 
“Manufacturer I.D." had been provided 
in block 21. (See T.D. 84-129, published 
in the Federal Register on June 5,1984 
(49 FR 23161)). However, block 21 did 
not have to be completed while a 
method was sought to standardize how 
the data would be generated. 

That method was announced in 
Customs Directive 3500-13, issued 
November 24,1986. The directive set 
forth instructions for deriving the 
manufacturer identification code, or 
when applicable, the shipper 
identification code, through a technique 
known as "keylining". The manufacturer 
or shipper code will be derived from the 
name and address of the manufacturer 
or shipper from the commercial invoice. 
The previous problems of missing 
information should not be a factor when 
something as basic as a name and 
address are used to generate the codes. 
The instructions for keylining are 
reprinted at the end of this document as 
Attachment A. 

Manufacturer or shipper identification 
codes will be accepted on Customs 
Forms 3461, 3461 (Alt), and 7501 as of 
June 26,1987. Inclusion of the codes on 
forms processed through the cargo 
selectivity module of the ACS is 
mandatory as of July 27.1987. 

Paperwork Reduction Act 

Customs Forms 3461 and 3461 (Alt) 
were approved by the Office of 
Management and Budget (OMB) and 
assigned Control No. 1515-0069. 

Customs Form 7501 has been apporved 
by OMB and assigned Control No. 1515- 
0065. This document merely describes a 
technique for filling in one block on each 
form, blocks that were present when the 
forms were approved. Accordingly, the 
OMB control numbers for these forms 
are still valid. 


Drafting Information 

The principal author of this document 
was John E. Doyle. Regulations Control 
Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, 
personnel from other offices participated 
in its development. 

Dated: June 15.1987. 

Wiliam von Raab, 

Commissioner of Customs. 

Rules for Constructing the Manufacturer 
Code 

These instructions provide for the 
construction of an identifying code for a 
manufacturer or shipper from his name 
and address. The code can be up to 15 
characters in length, with no inserted 
spaces. However, it may be thought of 
as five "pieces" as follows: 

Country (Piece 1: 2 characters) 

Use the ISO code for the country, such 
as "PE" for Peru. 

Manufcturer Name (Pieces 2 and 3: up to 
3 characters each) 

Use of the first three characters from 
each of the first two words of the name. 
There will be no third piece if the name 
is one word. Amalgamated Plastics 
Corp. would give "AMAPLA"; 

Bergstrom would give “BER". 

If there are two or more initials 
together, treat them as a single word. 

For example, ABC Company, A.B.C. 
Company, or A B C Company would all 
yield "ABCCOM." 

Address Line With Street Name and/or 
Box Number (Piece 4: up to 4 
characters) 

Find the number on this line with the 
largest value and use up to the first four 
digits. For example, 11455 Main Street 
Suite 9999 would yield "1145". A suite 
number or a post office box should be 
used if it contains the largest number. 
However, use no number in the case of 
One Hundred Century Plaza. There will 
be no fourth piece if there is no numeric 
on the address line. 

When numbers are separated by 
commas or hyphens, ignore all 
punctuation and use the number that 
remains. For example, either "12, 34, 56 
Akasaka Road" or "12-34-56 Akasaka 
Road" would yield "1234". Note that the 
address line on the invoice may be after 
the line containing the city and zip code 
(or equivalent). For example. German 
invoices frequently place the city and its 
numeric code before the street address. 
Be sure to identify the address line 
numeric and use it, not the city numeric. 
City (Piece 5: up to 3 characters) 

Use the first three letters from the city 
name. Tokoyo would be "TOK," St. 
Michel would be “STM." 


Apply these general rules to construct 
a manufacturer code: 

(1) Ignore all punctuation, such as 
commas, periods, ampersands. 

(2) Ignore all single characters initials, 
such as the "S." in Thomas S. Delvaux 
Company. 

(3) Ignore the English words "a", "an", 
"and", "of, "the". 

(4) In the case where multiple 
company names and/or addresses 
appear on the invoice, use the name and 
address associated with the corporate 
headquarters as opposed to the division, 
office, etc. 

Examples of some manufacturer 
names and addresses and their codes: 

La Vie De France, 243 Rue de la Payees, 
62591 Bremond, France 
FRLAVIE243BRE 

20th Century Technologies, 5 Ricardo 
Munoz, Suite 5880, Caracas, 
Venezuela 
VE20TCEN5880CAR 
The E.K. Rodgers Companies. One 
World Trade Center. London, 
England SWlY 5HO 
GBEKRODLON 

The Greenhouse, 45 Royal Crescent, 
Birmingham, Alabama, 35204 
USGRE45BIR 

Carduccio and Jones. 88 Canburra 
Avenue, Sidney, Australia 
AUCARJON88SID 
N. Minami & Co.. Ltd.. 2-6,8-Chome 

Isogami-Dori,Fukiai-Ku, Kobe. Japan 
JPMINC0268KOB 

Bocchaccio S.P.A.. Via Mendotti, 61. 

8320 Verona. Italy 
ITBOCSPA61VER 

Murla-Praxiteles Inc., Athens, Greece 
GRMURIN C ATH 

Sigma Coy E.X.T.. 4000 Smyrna, Italy, 
1640 Delgado 
1TSIGCOY1640SMY 

(FR Doc. 87-14466 Filed 6-25-87: 8:45 am| 
BILLING CODE 4820-02-M 


Internal Revenue Service 

[Delegation Order No. 1571 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

action: Delegation of authority. 

summary: The Tax Reform Act of 1986 
amended section 7325 of the Internal 
Revenue Code to increase dollar 
limitations relating to the forfeiture of 
property because of its usage in 
violation of the internal revenue laws. 
Delegation Order No. 157 is revised to 
make it consistent with this amendment 
to the Internal Revenue Code. The text 
of this Delegation Order appears below. 
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EFFECTIVE DATE: June 15. 1987. 

FOR FURTHER INFORMATION CONTACT: 

William L. Rohde. Room 2421,1111 
Constitution Ave. NW., Washington. DC 
20224 Telephone (202) 566-3942 (not a 
toll-free number). 

Robert A. Watkins. 

Acting Assistant Commissioner, Criminal 
Investigation. 

Order No. 157 (Rev. 5) 

Effective date: 6-15-87 

Seizure and Forfeiture of Personal 
Property 

(1) Pursuant to the authority granted 
to the Commissioner of Internul 
Revenue by 26 CFR 403 through 403.65, 
IRC 7325 and Treasury Department 
Order No. 150-10, 

(a) Special Agents and Internal 
Security Inspectors are authorized: 

1. To seize personal property for 
forfeiture to the United States when 
involved, used, or intended to be used, 
in violation of the internal revenue laws 
other than Chapters 51, 52 and 53 of the 
Internal Revenue Code of 1954; 

2. To estimate the value of seized 
personal property, and if valued at 
$100,000 or less ($2,500 or less for 
property seized prior to October 22. 
1986), to cause a list to be prepared and 
appraisal to be obtained and to attest 
such list and appraisement, and to 
publish notice; and 

3. To cause notice of sale to be placed 
in accordance with 26 CFR 403.55 and to 
re-advertise the property, when 
necessary, in accordance with 26 CFR 
403.57. 

(b) The Assistant Commissioner 
(International), District Directors and 
Regional Inspectors are authorized: 

1. To make the determinations 
concerning type and conditions of cost 
bonds as provided in 26 CFR 403.27; 

2. To exercise the authority of the 
Commissioner concerning disposition of 
perishable goods provided in 26 CFR 
403.30; 

3. To execute the declaration of 
forfeiture showing that personal 
property has been forfeited to the 
United States; 

4. To acquire for official use seized 
property by exercising the authority of 
the Commissioner provided in 26 CFR 
403.44; 

5. To determine that seized property 
shall be sold at public auction as 
provided in 26 CFR 403.55; 

6. To order the destruction of any 
coin-operated gaming device under the 
provisions of 26 CFR 403.65. 


(c) The Assistant Commissioner 
(Criminal Investigation), and the 
Director, Internal Security Division, are 
authorized: 

1. To allow or deny petitions for 
remission or mitigation of forfeiture, 
accept or reject any offer in compromise 
of the liability to forfeiture of personal 
property, and to make the necessary 
determinations and notifications, as 
provided in 26 CFR 403.43. and to 
authorize the Assistant Commissioner 
(International), the District Directors or 
Regional Inspectors to notify the 
petitioner or offeror of the action taken 
on the petition or offer. 

(2) The authority delegated herein 
may not be redelegated. 

(3) To the extent that the authority 
previously exercised consistent with this 
Order may require ratification, it is 
hereby affirmed and ratified. 

(4) Delegation Order No. 157 (Rev. 4) 
effective May 12,1986 is superseded. 

Dated: June 15.1987. 
lames I. Owens, 

Deputy Commissioner. 

[FR Doc. 87-14588 Filed 6-25-87; 8:45 am) 

BILLING CODE 4430-01-M 


VETERANS ADMINISTRATION 

Privacy Act of 1974; Amendment of 
System Notice; Revision of Routine 
Use Statement 

Notice is hereby given that the VA 
(Veterans Administration) is considering 
revising a routine use statement for the 
statement for the system of VA records 
entitled “Veterans Assistance Discharge 
System (VADS)—VA“ (45VA23) as set 
forth in the Federal Register publication 
Privacy Act Issuances, 1985 Comp., Vol. 
V. p. 777, and amended at 51 FR 36894 
(October 16.1986). 

The purpose of the revision is to assist 
the Selective Service System in 
expanding their computer matching 
program to include additional data from 
the VADS system to update their 
records. This amendment will disclose 
the name, address, date of birth and 
other identifying data, including Social 
Security numbers, of male veterans for 
the purposes of identifying men who 
serve on active military duty, but failed 
to register with the Selective Service 
System upon separation or discharge 
from the service; provide the current 
addresses of veterans; correct or 
supplement the data which the Selective 
Service System receives from 


Department of Defense separation 
points; and ensure the proper 
classification of veterans for induction 
purposes in the event of a return to the 
draft. These records may also be 
disclosed as part of an ongoing 
computer matching program to 
accomplish these purposes. 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposed 
revision to these systems of records to 
the Administrator of Veterans’ Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW., Washington. 

DC, 20420. All relevant material 
received before July 24.1987 will be 
considered. All written comments 
received will be available for public 
inspection at the above address only 
between the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday (except 
holidays) until August 7.1987. 

Any person visiting the Central Office 
for the purpose of inspecting any such 
comments will be received by the 
Central Office Veterans Service Unit in 
room 132. Visitors to the VA field 
stations will be informed that the 
records are available for inspection only 
in the Central Office and will be 
furnished the above address and room 
number. 

If no public comment is received 
during the 30-day review period allowed 
for public comment, or unless otherwise 
published in the Federal Register by the 
Veterans Administration, the new 
routine use statements included herein 
are effective August 7.1987. 

Approved: June 2,1987. 

Thomas R. Tumage, 

Administrator. 

In the system identified as 45VA23, 
“Veterans Assistance Discharge System 
(VADS)—VA” in Privacy Act Issuances. 
1985 Comp., Vol. V. P. 777, the following 
changes are made: 

45 VA 23 

SYSTEM NAME: VETERAN ASSISTANCE 
DISCHARGE SYSTEM (VADS)—VA (45VA23). 

« • * • * 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

• • t » « 

13. The name, address, date of birth 
and other identifying data, including 
Social Security numbers, of male 
veterans covered by this system may be 
released to the Selective Service System 
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for the purposes of identifying men who 
served on active military duty, but failed 
to register with the Selective Service 
System upon separation or discharge 
from the service; providing the current 
addresses of veterans; correcting or 
supplementing the data which the 
Selective Service System receives from 
Department of Defense separation 
points: and ensuring the proper 
classification of veterans for induction 
purposes in the event of a return to the 
draft. These records may also be 
disclosed as part of an ongoing 
computer matching program to 
accomplish these purposes. 

» » » • « 

SYSTEM MANAGER(S) AND ADDRESS: 

Director. Administrative Services 
Staff (203C). VA Central Office. 
Washington. DC 20420. 

* • • * « 

|FR Doc. 87-14377 Filed 6-25-87; 8:45 um| 

BILLING CODE 8320-01-M 
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Sunshine Act Meetings 


Federal Register 

Vol. 52, No. 123 
Friday. June 26. 1987 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act** (Pub. L 94*409) 5 U.S.C. 552b(e)(3). 


CONSUMER PRODUCT SAFETY 
COMMISSION 

TIME and DATE: 10:00 a.m., Thursday, 
July 2,1987. 

LOCATION: Room 556. Westwood 
Towers. 5401 Westbard Avenue, 
Bethesda, Md. 

STATUS: Open to the Public. 

MATTERS TO BE CONSIDERED: 

1. Methylene Chloride: Final Rule 

The Commission will consider a final rule 
that, if issued, would declare products 
containing methylene chloride to be a 
hazardous substance under section 3{a) of the 
Federal Hazardous Substance Act. 

2. State/Local Evaluation 

The staff will brief the Commission on an 
assessment of the fiscal year 1906 state and 
local contracts. 

FOR A RECORDED MESSAGE CONTAINING 
THE LATEST AGENDA INFORMATION, CALL: 

301-492-5709 

CONTRACT PERSON FOR ADDITIONAL 

information: Sheldon D. Butts. Office 
of the Secretary. 5401 Westbard Ave„ 
Bethesda. Md. 20207 301-492-6800 
Sheldon D. Butts, 

Deputy Secretary. 

June 24,1987. 

|FR Doc. 87-14644 Filed 6-24-87; 12:41 pmj 
BILLING CODE *355-01-44 


FARM CREDIT ADMINISTRATION 

Farm Credit Administration Board; 
Regular Meeting 

summary: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)J, of the 
forthcoming regular meeting of the Farm 
Credit Administration Board (Board). 
The regular meeting of the Board 
originally scheduled for July 7,1987 is 
rescheduled to Wednesday, July 1,1987. 
DATE AND TIME: The meeting is 
scheduled to be held at the offices of the 
Farm Credit Administration in McLean, 
Virginia, on July 1,1987. from 10:00 a.m. 
until such time as the Board may 
conclude its business. 


FOR FURTHER INFORMATION CONTACT: 

William A. Sanders. Jr., Secretary to the 
Farm Credit Administration Board, 1501 
Farm Credit Drive. McLean. Virginia 
22102-5090 (703-883-4010). 

ADDRESS: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 

Virginia 22102-5090. 

SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open to 
the public (limited space available), and 
parts of the meeting will be closed to the 
public. The matters to be considered at 
the meeting are: 

1. Approval of Minutes 

2. Regulations Proposed: 

Part 620—Shareholder Disclosure 
Part 621—Accounting and Reporting 
Requirements 

3. Consideration of Loan Documentation 

Standards 

4. Consideration of Technical Changes to 

FCA Satutory Authority 
1 5. Review of Financial Condition of Farm 
Credit System Institutions and 
Consideration of Certifying to Treasury 
That the System is in Need of Financial 
Assistance 

1 6. Examination. Supervision, and 
Enforcement Matters 
Dated: June 23.1987. 

William A. Sanders. Jr., 

Secretary. Farm Credit Administration. 

[FR Doc. 87-14607 Filed 6-24-87; 9:37 am] 
BILLING CODE 6705-01-41 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

June 23.1987. 

TIME AND date: 10:00 a.m., Thursday, 
June 25,1987. 

place: Room 600,1730 K Street NW., 
Washington. DC. 
status: Open. 

MATTERS TO BE considered: In addition 
to the previously announced items, the 
Commission will consider and act on the 
following item in the open portion of the 
meeting. 

3a. Jim Walter Resources, Inc., Docket No. 
SE 87-38. etc. (Consideration of a petition for 
discretionary review). 

It wa9 determined by a unanimous 
vote of Commissioners that this item be 


'Session closed to the public—exempt pursuant to 
5 U.S.C. 552b(c)(4). (8) and (9). 


included in the meeting and that no 
earlier announcement of the addition 
was possible. 

CONTACT PERSON FOR MORE 
information: Jean Ellen, (202) 653-5629. 
Jean H. Ellen, 

Agenda Clerk. 

[FR Doc. 87-14636 Filed 6-24-87; 11:40 am| 
BILLING COOE 6735-01-41 

FEDERAL RESERVE SYSTEM 

time and date: 10:00 a.m., Wednesday, 
July 1,1987. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Street* 
NW., Washington, DC 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Proposed 1988 Federal Reserve Bank 
budget objective. 

2. Any items carried forward from a 
previously announced meeting. 

Note: This meeting will be recorded for the 
benefit of the benefit of those unable to 
attend. Cassettees will be available for 
listening in the Board’s Freedom of 
Information Office, and copies may be 
ordered for $5 per cassette by calling (202) 
452-3684 or by writing to: Freedom of 
Information Office, Board of Governors of the 
Federal Reserve System, Washington. DC 
20551. 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne, 
Assistant to the Board, (202) 452-3204. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-14623 Filed 6-24-87; 10:00 am] 
BILUNG COOE 6310-01-M 


FEDERAL RESERVE SYSTEM 

TIME AND DATE: Approximately 10:30 
a.m., Wednesday, July 1,1987, following 
a recess at the conclusion of the open 
meeting. 

place: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington. DC 20551. 

status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
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salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: June 24.1987. 

James McAfee, 

Associate Secretary of the Board. 

|FR Doc. 87-14024 Filed 6-24-87; 10:00 am| 

BILLING COOL 6210-01-* 
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Corrections 


Federal Register 

Vol. 52. No. 123 
Friday. June 26. 1987 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 

These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 925 

Grapes Grown in a Designated Area of 
Southeastern California—Additional 
Packing Holiday for the 1987 Season 
Only 

Correction 

In proposed rule document 87-13386 
beginning on page 21960 in the issue of 
Wednesday. June 10.1987, make the 
following correction: 

On page 21960, in the first column, in 
the dates line. “June 30“ should read 
“June 22“. 

BILLING CODE 1505-01-0 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

fPP 6E3360/P419; FRL-3209-7] 

Pesticide Tolerance for Permethrin 

Correction 

In proposed rule document 87-12368 
beginning on page 20753 in the issue of 
Wednesday, June 3,1987, make the 
following correction: 

§ 180.378 [Corrected] 

On page 20754, in the second column, 
in § 180.378(d), in the sixth line, “and” 
was misspelled. 

BILLING CODE 1505-01-0 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 309 

Disclosure of Information 

Correction 

In rule document 87-14001 beginning 
on page 23425 in the issue of Monday, 
June 22.1987, the subject heading, which 
incorrectly included the words “to 
shareholders**, should read as set forth 
above. 

BILLING CODE 1505-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

Congenital Syphilis: Reversing the 
Trend of Rising Incidence; Meeting 

Correction 

In notice document 87-13747 
appearing on page 23080 in the issue of 
Wednesday. June 17,1987, in the third 
column, the time and date of the meeting 
should read “8:00 a.m.-^l:30 p.m.—July 
13-14,1987“. 

BILLING CODE 150541-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 178 

(Docket No. 86F-0458] 

Indirect Food Additives; Adjuvants, 
Production Aids, and Sanitizers 

Correction 

In rule document 87-12227 beginning 
on page 20069 in the issue of Friday. 
May 29,1987, make the following 
correction: 

On page 20069, in the third column, in 
the SUPPLEMENTARY INFORMATION in the 

second paragraph, in the fifth line, 
“178.2110(b)” should read “178.2010(b)**. 

BILLING CODE 1505-01-D 
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Part II 

Department of the 
Interior 

Office of Surface Mining Reclamation and 
Enforcement 


30 CFR Part 700 

Surface Coal Mining and Reclamation 
Operations; Coal Exploration Operations; 
Termination of Jurisdiction; Proposed 
Rule 













































24092 


Federal Register / Vol. 52, No. 123 / Friday, June 2G, 1987 / Proposed Rules 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 700 

Surface Coal Mining and Reclamation 
Operations; Coal Exploration 
Operations; Termination of 
Jurisdiction 

agency: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
action: Proposed rule. _ 

summary: The Office of Surface Mining 
Reclamation and Enforcement (OSMRE) 
proposes to amend its regulations to 
specify when regulatory jurisdiction 
terminates under the Surface Mining 
Control and Reclamation Act of 1977 
(the Act) for surface coal mining and 
reclamation operations and coal 
exploration operations. The lack of a 
definite standard has led to confusion 
and uncertainty for OSMRE, State 
regulatory authorities, coal operators, 
and the public. This proposed rule 
would establish a point at which 
regulatory jurisdiction ends under the 
Act for both State regulatory authorities 
and for OSMRE. whether it is the 
regulatory authority or in its oversight 
capacity. The proposed rule would 
require the regulatory authority to make 
a written finding that the surface coal 
mining and reclamation operation or 
coal exploration operation meets certain 
requirements or to decide to fully 
release a permanent program 
performance bond before jurisdiction 
would be terminated. 

DATES: Written comments : OSMRE will 
accept written comments on the 
proposed rule until 5 p.m. Eastern time 
on September 4,1987. 

Public hearings: Upon request, 

OSMRE will hold a public hearing on 
the proposed rule in Washington, DC at 
9:30 a.m. local time on August 28,1987. 
Upon request, OSMRE will also hold 
public hearings in the States of Georgia, 
Idaho, Massachusetts, Michigan, North 
Carolina. Oregon. Rhode Island, South 
Dakota. Tennessee, and Washington at 
times and on dates to be announced 
prior to the hearings. OSMRE will 
accept requests for public hearings until 
5 p.m. Eastern time on July 27,1987. 
Individuals wishing to attend, but not 
testify at any hearing should contact the 
person identified under “for further 
INFORMATION CONTACT” beforehand to 
verify that the hearing will be held. 
addresses: Written comments: Hand- 
deliver to the Office of Surface Mining 
Reclamation and Enforcement, 
Administrative Record, Room 5131,1100 
L Street, NW., Washington, DC; or mail 


to the Office of Surface Mining 
Reclamation and Enforcement, 
Administrative Record, Room 5131-L, 
1951 Constitution Avenue NW.. 
Washington, DC 20240. 

Public hearings : Department of the 
Interior Auditorium, 18th and C Streets, 
NW., Washington. DC. The addresses 
for any hearings scheduled in the States 
of Georgia, Idaho, Massachusetts, 
Michigan, North Carolina, Oregon, 
Rhode Island, South Dakota, Tennessee, 
and Washington will be announced 
prior to the hearings. 

Request for public hearings: Submit 
orally or in writing to the person and 
address specified under “for further 
INFORMATION CONTACT.” 

FOR FURTHER INFORMATION CONTACT: 
Daniel Stocker, Office of Surface Mining 
Reclamation and Enforcement, U.S. 
Department of the Interior, 1951 
Constitution Avenue NW„ Washington, 
DC 20240; Telephone: 202-343-5385 
(Commercial or FTS). 

SUPPLEMENTARY INFORMATION: 

I. Public Comment Procedures 

II. Background 

III. Discussion of Proposed Rule 

IV. Procedural Matters 

I. Public Comment Procedures 

Written Comments 

Written comments submitted on the 
proposed rule should be specific, should 
be confined to issues pertinent to the 
proposed rule, and should explain the 
reason for any recommended change. 
Where practicable, commenters should 
submit three copies of their comments 
(see “addresses”). Comments received 
after the close of the comment period or 
delivered to addresses other than those 
listed above (see “dates”) may not be 
considered or included in the 
Administrative Record for the final rule. 

Public Hearings 

OSMRE will hold public hearings on 
the proposed rule on request only. The 
time, date and address scheduled for the 
hearing in Washington. DC are 
previously specified in this notice (see 
“dates” and “ADDRESSES”). The times, 
dates and addresses for the hearings in 
other locations have not yet been 
scheduled, but will be announced in the 
Federal Register at least 7 days prior to 
any hearings which are held at these 
locations. 

Any person interested in participating 
at a hearing at a particular location 
should inform Mr. Stocker (see “FOR 
FURTHER INFORMATION CONTACT”) either 
orally or in writing of the desired 
hearing location by 5 p.m. Eastern time 
July 27,1987. If no one has contacted Mr. 
Stocker to express an interest in 


participating in a hearing at a given 
location by that date, the hearing will 
not be held. If only one person 
expresses an interest, a public meeting 
rather than a hearing may be held and 
the results included in the 
Administrative Record. 

If a hearing is held, it will continue 
until all persons wishing to testify have 
been heard. To assist the transcriber 
and ensure an accurate record, OSMRE 
requests that persons who testify at a 
hearing give the transcriber a copy of 
their testimony. To assist OSMRE in 
preparing appropriate questions, 
OSMRE also requests that persons who 
plan to testify submit to OSMRE at the 
address previously specified for the 
submission of written comments (see 
“ADDRESSES”) an advance copy of their 
testimony. 

II. Background 

OSMRE is undertaking this 
rulemaking because of the uncertainty 
and confusion that exists with regard to 
termination of jurisdiction under the 
Act. OSMRE is interested in examining 
the policy and legal considerations 
concerning this issue and developing 
rules which will be consistent with the 
Act, strike a reasonable balance 
between competing interests, and 
reduce the administrative burden on 
OSMRE and the regulatory authority. 
Neither the Act nor the Federal 
regulations specify when jurisdiction 
over a surface coal mining and 
reclamation operation or a coal 
exploration operation terminates. 
Absent a definite standard, the practice 
among regulatory authorities for 
determining when jurisdiction ceases 
has varied. 

The general practice among State 
regulatory authorities has been to 
terminate regulatory jurisdiction upon 
the final release of the performance 
bond, or, where no bond was required, 
upon a judgment by the regulatory 
authority that reclamation has been 
completed. The effect of such a decision 
is that inspections of the site are 
terminated, the provisions of the State 
regulatory program are no longer 
applicable, and the State regulatory 
authority lacks authority to enforce the 
program at the particular site. Because 
the Act does not require a performance 
bond for operations during the initial 
program or for coal exploration 
operations. OSMRE has taken the 
position that for such operations, a State 
regulatory authority’s release of a bond 
imposed under its other authority does 
not terminate jurisdiction under the Act. 
OSMRE has conducted oversight 
inspections on both initial and 
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permanent program sites for which the 
State has released the bond, and taken 
enforcement actions on those sites when 
violations were observed. Such 
inspections have sometimes occurred 
long after the final bond release, making 
it a factual issue as to whether the 
condition existed at the time of Final 
bond release, arose subsequently, or 
was even the result of actions or 
inactions of the operator. 

These OSMRE enforcement actions 
have resulted in conflict between 
OSMRE and the States and between 
OSMRE and operators. States with 
approved programs have objected that 
OSMRE’s enforcement actions on post¬ 
bond release sites undermine the 
concept of primacy. States have 
objected that OSMRE’s enforcement 
actions on post-bond release sites 
amount to second-guessing the State 
regulatory authority on a matter of 
interpretation of State program 
requirements. 

Further, in some cases where a Final 
bond has been released, the State 
regulatory authority does not take action 
because it believes that under State law, 
enforcement authority terminated with 
final bond release. Termination of 
jurisdiction for the State and OSMRE 
ought to occur at the same time. 

Defining that point in time would clarify 
when the regulatory authority may end 
regulatory activity at a site and would 
allow redirection of resources to 
unreclaimed operations. 

The coal industry is greatly concerned 
that without a point certain established 
for termination of jurisdiction, operators 
will be subject to perpetual liability 
under the Act and second guessing by 
OSMRE in its oversight role. Operators 
assert that where a State regulatory 
authority has terminated jurisdiction, 
they may lose contractual or other rights 
to enter upon the site. The industry 
objects that OSMRE’s enforcement 
actions after final bond release subject 
operators to a dual regulatory scheme 
when the regulatory authority has 
previously determined that they have 
met all reclamation requirements. The 
industry is also concerned because of 
the impact of ’’perpetual liability" upon 
the ability of operators to obtain bonds 
on other sites. To resolve these issues. 
OSMRE is proposing a new rule. 

Relevant Statutory and Regulatory 
Provisions 

The statutory provisions relevant to 
un understanding of this issue include 
sections 502. 506, 509, 512, 515, 516, 517 
and 519 of the Act. Sections 502 and 506 
require permits for initial and permanent 
program surface coal mining operations, 
respectively. These permits must 


incorporate certain performance 
standards and other requirements. The 
Federal regulations at 30 CFR Chapter 
VII Subchapter B implement section 502, 
The Federal regulations at 30 CFR 
Chapter VII Subchapter G implement 
section 506. 

Section 509 requires a performance 
bond for each permanent program 
surface coal mining and reclamation 
operation to ensure that reclamation can 
be accomplished. Section 509(b) 
speciFies that liability under the bond 
shall be for the duration of the surface 
coal mining and reclamation operation 
and for a period coincident with the 
operator’s 5 or 10 year responsibility for 
revegetation. Section 509 does not 
require a bond for initial program 
operations or for coal exploration. The 
Federal regulations at 30 CFR Part 800 
implement section 509. 

Section 512 prescribes the 
requirements and performance 
standards for coal exploration. These 
requirements are implemented in 30 CFR 
Parts 772 and 815. 

Sections 515 and 516 establish the 
continuing reclamation obligation which 
operators must meet, as well as the 
period of responsibility for successful 
revegetation. 

Section 517(a) requires OSMRE to 
conduct such inspections of any surface 
coal mining and reclamation operations 
as arc necessary to evaluate the 
administration of approved State 
programs. Section 517(c) requires the 
regulatory authority to inspect each 
surface coal mining and reclamation 
operation. The inspection requirements 
of the Act are implemented at 30 CFR 
Parts 840 and 842. These regulations 
include a requirement to inspect coal 
exploration operations as necessary to 
ensure compliance with the approved 
program. 

Finally, section 519 provides 
procedures and criteria for bond release, 
including public participation. Section 
519(c)(3) provides that final bond 
release may be made when the operator 
has completed successfully all mining 
and reclamation activities and the 
period for operator responsibility in 
section 515 has expired. Section 
519(c)(3) is subject to the proviso that no 
bond shall be fully released until all 
reclamation requirements of the Act are 
fully met. Bond release requirements are 
implemented in 30 CFR 800.40. 

III. Discussion of Proposed Rule 

OSMRE is proposing to amend 30 CFR 
700.11, Applicability, to add a new 
paragraph (d). Paragraph (d) would 
provide that the applicability of 30 CFR 
Chapter VII, the regulations 
implementing the Act, to a completed 


surface coal mining and reclamation 
operation or coal exploration operation 
shall terminate when the regulatory 
authority makes a written determination 
that certain conditions are met. 

For all operations, the regulatory 
authority would have to determine that 
the operation has been completed and 
no unabated notices of violation or 
cessation orders exist. The regulatory 
authority would also have to make an 
additional written finding for the 
specific category of operation involved. 

Proposed § 700.11(d)(1) provides that 
for an initial program surface coal 
mining and reclamation operation, the 
regulatory authority would have to 
determine in writing that ail 
requirements imposed under 30 CFR 
Chapter VII, Subchapter B have been 
successfully completed. 

Proposed § 700.11(d)(2) provides that 
for a permanent program surface coal 
mining and reclamation operation or 
coal exploration operation, the 
regulatory authority would have to 
determine in writing that all the 
requirements imposed under the 
applicable regulatory program have 
been successfully completed. Where a 
performance bond was required, the 
determination would be made as part of 
the decision required by 30 CFR 
800.40(b)(2). 

The issue of jurisdiction turns on the 
point at which a surface coal mining and 
reclamation operation or a coal 
exploration operation has met the 
requirements of the Act, such that it is 
no longer an operation and is no longer 
subject to regulation. The purpose of the 
proposed rule is to ensure that the 
regulatory authority makes a conscious 
decision that an operation is completed 
and has met those requirements. 

The statutory scheme of the Act 
envisions that mining is a temporary use 
of the land, which must be restored to a 
condition capable of supporting the uses 
it was capable of supporting prior to any 
mining or those other uses authorized by 
the Act. Thus although it does not 
clearly specify when enforcement 
authority ends, the Act does not 
contemplate perpetual regulation. It is 
apparent that jurisdiction under the Act 
must end simultaneously for State 
regulatory authorities and OSMRE 
because once the Act’s reclamation 
requirements are completed at a site, it 
no longer is a surface coal mining and 
reclamation operation. 

For permanent program operations, 
proper bond release signifies that 
reclamation has been completed. For 
coal exploration and initial program 
operations for which no bond is required 
under the Act. a State bond release does 
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not necessarily have any correlation 
with whether applicable requirements 
have been met. For many such 
operations no bond is required. 
Therefore, OSMRE is proposing for all 
operations that the regulatory authority 
make a written determination that the 
operation has met the applicable 
requirements. 

In developing this proposal OSMRE 
has also considered the issue of the 
status of sites where mining or 
exploration has ceased prior to the 
effective date of this rule. For initial 
program operations where a State bond 
was required and has been released. 
OSMRE would presume, absent clear 
and convincing evidence to the contrary, 
that all requirements of the Act were 
met upon final bond release. This also 
presumes that the process includes a 
written determination of compliance 
with all regulatory requirements. Such 
documentation could take the form of an 
approved bond release application or 
other document that the State regulatory 
authority has used to accompany final 
bond release. Where no bond was 
required or where bond release did not 
include such documentation of 
compliance with the initial program, the 
State regulatory authority would be 
required to make that finding if it wishes 
to terminate regulatory jurisdiction. 

Both the Act and regulations already 
require that the operator complete all 
reclamation requirements of the Act and 
permit before a permanent program 
bond can be fully released. Thus, under 
the proposal, for a permanent program 
operation, all requirements of the Act 
would be considered met upon a 
decision for final bond release. A bond 
release decision is not considered final 
until all appeals have been resolved. 
Upon a final bond release decision, the 
regulatory authority would need to make 
no additional determination for 
regulatory jurisdiction to terminate. This 
aspect of the proposal would apply to 
sites where permanent program bonds 
have already been released, as well as 
to future permanent program bond 
releases. However, pending enforcement 
action would not be invalidated. Both 
the public and OSMRE have the right to 
participate in State bond release 
procedures, and to voice any objections 
to such releases. OSMRE specifically 
invites State regulatory authorities and 
the public to comment on this approach 
to sites mined before the effective date 
of this rule. 

Where an operator has continuing 
obligations imposed under the Act 
which may continue after bond release, 
such as water replacement, the 
regulatory authority would have to find 


that the operator has demonstrated 
adequate financial and legal 
commitments to ensure continued 
compliance with those obligations 
before deciding to release the final 
bond. Subsequent to the bond release 
decision, enforcement of such 
commitments would be considered a 
matter between the parties under State 
law. and not a subject for continuing 
regulatory involvement. 

For jurisdiction to terminate, this 
proposal would require that the final 
bond release decision was valid in that 
no unabated notices of violations or 
cessation orders exist for that site, and 
the regulatory authority followed the 
bond release requirements of its 
approved program in releasing the 
performance bond. Oversight of State 
bond release procedures would continue 
to occur, but jurisdiction over specific 
sites would not exist following the bond 
release decision except where the final 
bond release decision involved fraud, 
collusion, or any other intentional 
wrongdoing. In such instances, the 
release decision would not be 
considered valid and regulatory 
jurisdiction would continue. 

The proposed rule would not affect 
operator liability for payment of civil 
penalties or Abandoned Mine Land 
(AML) fees because it would only 
specify when regulatory jurisdiction 
over an operation terminates. The 
regulatory authority or OSMRE would 
continue to take any appropriate 
measures to recover penalties or fees. 
Termination of jurisdiction over an 
operation does not terminate 
jurisdiction over a debtor. 

Termination of regulatory jurisdiction 
under the Act would not necessarily 
terminate operator liability under other 
Federal or State law. Moreover, legal 
action could be brought under section 
520(a)(1) of the Act against an operator 
for alleged violation of the terms of the 
permit if a person believed that a 
permitterm or condition remained 
unsatisfied. 

IV. Procedural Matters 

Effect in Federal Program States and on 
Indian Lands 

The proposed rules apply through 
cross-referencing in those States with 
Federal programs and on Indian lands. 
The States with Federal programs are 
Georgia, Idaho. Massachusetts, 

Michigan, North Carolina. Oregon, 

Rhode Island, South Dakota, Tennessee, 
and Washington. The Federal programs 
for these States appear at 30 CFR Parts 
910, 912, 921, 922, 933, 937, 939, 941, 942. 
and 947, respectively. The Indian lands 
program appears at 30 CFR Part 750. 


Comments are specifically solicited as 
to whether unique conditions exist in 
any of these States or on Indian lands 
relating to this proposal which should be 
reflected as changes to the national 
rules or as specific amendments to any 
or all of the Federal programs or the 
Indian lands program. 

Federal Paperwork Reduction Act 

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 

Executive Order 12291 and Regulatory 
Flexibility Act 

The DOI has determined that this 
document is not a major rule under the 
criteria of Executive Order 12291 
(February 17,1981) and certifies that it 
will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq. The rule does 
not distinguish between small and large 
entitites. These determinations are 
based on the findings that the regulatory 
additions proposed by the rule will not 
change costs to industry or to the 
Federal, State, or local government. 
Furthermore, the rule produces no 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States enterprises to complete with 
foreign-based enterprises in domestic or 
export markets. 

National Environmental Policy Act 

OSMRE has prepared a draft 
environmental assessment (EA), and has 
made a tentative finding that the 
proposed rule would not significantly 
affect the quality of the human 
environment under section 102(2)(C) of 
the National Environmental Policy Act 
of 1969 (NEPA), 42 U.S.C. 4332(20)(C). 

The EA is on file in the OSMRE 
Administrative Record at the address 
specified previously (see “addresses") 
An EA will be completed on the final 
rule and a finding made on the 
significance of any resulting impacts 
prior to promulgation of the final rule. 

Author 

The principal authors of this rule are 
Daniel Stocker, Division of Regulation 
and Inspection. Office of Surface Mining 
Reclamation and Enforcement, 1951 
Constitution Avenue, NW„ Washington. 
DC 20240; and Hugo Fleischman. 
Regulatory Development and Issues 
Management Staff, Office of Surface 
Mining Reclamation and Enforcement, 
at the above address; Telephone: 202- 
343-5385 (Commercial or FI'S). 
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List of Subjects in 30 CFR Part 700 

Administrative practice and 
procedure, Reporting and recordkeeping 
requirements, Surface mining. 
Underground mining. 

Accordingly it is proposed to amend 
30 CFR Part 700 as follows. 

Dated: June 3,1987. 

James E. Cason, 

Deputy Assistant Secretary for Land and 
Minerals Management. 

PART 700—GENERAL 

1. The authority citation for Part 700 
continues to read as follows: 

Authority: Pub. L 95-87. 30 U.S.C. 1201 et 

seq. 


2. In § 700.11, paragraph (d) is added 
to read as follows: 

§700.11 Applicability. 

* * * * * 

(d) The applicability of this chapter to 
a completed surface coal mining and 
reclamation operation or coal 
exploration operation shall terminate 
when: 

(1) The regulatory authority 
determines in writing that under the 
initial program, all requirements 
imposed under Subchapter B have been 
successfully completed: or 

(2) The regulatory authority 
determines in writing that under the 
permanent program, all requirements 
imposed under the applicable regulatory 


program have been successfully 
completed or where a performance bond 
was required, the decision in 
accordance with § 800.40(b)(2) of this 
chapter to release the entire bond has 
become final. 

|FR Doc. 87-14539 Filed 8-25-87: 8:45 am| 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

Demonstration Grants; Announcement 
of Fiscal Year (FY) 1987 Research 
Demonstration Program (RDP), 
Availability of Grant Funds and 
Request for Applications 

agency: Social Security Administration, 
HHS. 

action: Announcement of the 
availability of FY 1987-88 funds and 
request for applications under the Social 
Security Administration’s RDP. 

summary: The Social Security 
Administration (SSA) announces the 
beginning of its RDP for FY 1987. This 
program announcement consists of four 
sections: 

• Section I provides background 
information, discusses the purpose of 
the RDP, lists funding authorities and 
briefly describes the application 
process. 

• Section II describes the 
programmatic priorities under which 
SSA is requesting applications for 
funding. 

• Section III describes in detail the 
application process. 

• Section IV provides guidance on 
how to prepare and submit an 
application. 

ALL OF THE FORMS AND 
INSTRUCTIONS NECESSARY TO 
SUBMIT AN APPLICATION ARE 
PUBLISHED AS PART OF THIS 
ANNOUNCEMENT FOLLOWING 
SECTION IV. THEREFORE, NO 
SEPARATE APPLICATION KIT IS 
NEEDED FOR SUBMITTING AN 
APPLICATION. 

Note.—For purposes of this announcement, 
we are using the Social Security Disability 
Insurance (DI) Program terms "beneficiary" 
and ‘‘benefit" to also represent the 
Supplemental Security Income (SSI) Program 
terms "recipient" and "payment." 

date: The closing date for receipt of 
applications under this announcement is 
August 17,1987. 

address: Application receipt point: 
Grants Management Staff, Division of 
Contract and Grant Operations, OAG, 
OMBP, Social Security Administration, 
1-C-l Dogwood West Building, 1848 
Gwynn Oak Avenue, Baltimore, 
Maryland 21207, Attention: SSA-RDP-1, 

Priority Area:- 

FOR FURTHER INFORMATION CONTACT: 
Joan Cwiertniewicz, Social Security 
Administration, Division of Disability 
Studies, 6401 Security Boulevard. 
Baltimore. MD 21235, Telephone: (301) 
965-0082. 


SUPPLEMENTARY INFORMATION: 

Section I—Preamble 

A. Goals of the Social Security 
Administration (SSA) 

A major goal of SSA is to assist Social 
Security disability insurance (DI) and 
Supplemental Security Income (SSI) 
disabled and blind beneficiaries who 
have the potential to return to work. 

SSA is seeking to test new approaches 
to achieve this goal. These include more 
effective and efficient use of available 
vocational rehabilitation (VR) and other 
employment services and of new work 
incentives (WI). SSA recognizes the 
important role of WI for encouraging 
employment and is seeking to test 
innovative employment approaches 
which incorporate WI and result in more 
effective return to work outcomes which 
can be generalized and replicated. 

SSA's focus is on significantly 
improved integration and use of VR and 
other employment program resources for 
our beneficiaries. These goals reflect a 
national concern with assisting disabled 
persons to become more productive 
contributors to the economy, while 
enhancing their self-esteem. SSA wishes 
to directly achieve this goal and is 
seeking to test new approaches which, if 
successful, can lead to the introduction 
of effective policies and programs of 
employment services for our beneficiary 
populations throughout the country. 

One of SSA’s highest priorities for 
achieving these goals is to help and 
assure that as many beneficiaries as 
possible return to work at a level of 
earnings that will end or reduce 
dependency on SSA’s disability 
programs. We know from survey 
information and group interviews that 
many of our disability beneficiaries 
would prefer to return to some form of 
work, if the conditions were favorable. 
This might include conditions such as: a 
sensitive, accommodating employer 
assistance in finding a new position; 
encouragement and support; skills 
enhancement; transportation; alternative 
coverage of customary or potential 
medical costs; various economic 
incentives; an longer trial work period 
(e.g. for transitional employment): or 
some degree of medical improvement/ 
rehabilitation. 

We are seeking projects designed to 
make the most effective and efficient 
use of existing rehabilitation and other 
employment service programs and 
systems, and for the creative application 
of available resources and technologies. 
These projects should clearly contribute 
to SSA’s employment priorities 
including: 

• More employment opportunities: 


• Better mechanisms for identifying 
and referring candidates for 
rehabilitation and other employment 
services; 

• More effective incentives for 
rehabilitation and employment; 

• Increased access to employment 
service systems and networks and; 

• More effective and efficient 
employment intervention for 
beneficiaries. 

B, Research Demonstration Program 
(RDP) of the SSA 

In fiscal year (FY) 1987, SSA is 
commencing a new approach to 
demonstration and research activity in 
the area of employment assistance. The 
RDP has several features, including. 

• Coordination among several funding 
authorities and on behalf of several of 
SSA’s beneficiary populations in a 
single Federal Register announcement 
requesting applications on a variety of 
topics; and 

• Selection for funding as part of a 
cluster of topically-related projects. 

The RDP is designed to serve as the 
major demonstration effort of SSA on 
behalf of both the DI and SSI disabled 
and blind populations. This nationwide 
competition to select demonstration 
projects designed to stimulate, test and 
coordinate approaches toward 
employment assistance is part of an 
innovative and systematic SSA-wide 
initiative for assisting beneficiaries to 
enter the workforce or return to work. 

SSA expects to utilize FY 1987-88 
funds to commence a series of 
employment demonstrations of national 
significance early in FY 1988. We 
anticipate funding up to 60 
demonstrations totaling about $6.5 
million, subject to availability of funds. 
In general, demonstration activities are 
intended to add to existing knowledge 
and to improve methods and techniques 
for the management, administration and 
effectiveness of SSA programs. 
Additionally, priority will be placed on 
selection of approches that are cost- 
effective, can be replicated, and show 
promise for improvement of the systems 
for the coordination of effective 
employment opportunities for SSA’s 
disability populations. 

Priority areas in this announcement 
request innovative demonstrations 
which extend and enhance employment 
outcomes for DI and SSI beneficiaries, 
including approaches which fill gaps in 
existing programs or create entirely new 
mechanisms. Applications which 
replicate existing employment strategies 
are not being sought, unless these ideas 
include a major new component which 
will lead to significant improvement in 
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employment outcomes for DI and SSI 
beneficiaries. 

SSA is particularly interested in 
approaches that: (a) link the resources of 
Federal or Federal and State agencies 
serving DI or SSI beneficiaries; (b) link 
the resources of Federal, State, and 
private agencies; (c) link Federal and/or 
State resources with private sector 
organizations serving the disabled; and/ 
or (d) promote additional private sector 
involvement with DI and SSI 
beneficiaries, e.g., direct job 
development and placement of 
beneficiaries or innovative uses of 
rehabilitation engineering techniques to 
return beneficiaries to the work force. 

C. Legislative Authorities 

Authority for this activity is contained 
in sections 702 and 1110(a) of the Social 
Security Act (the Act), for projects to 
promote economic security and reduced 
dependency; section 1110(b) of the Act, 
for projects that assist in promoting the 
objectives or facilitate the 
administration of the SSI program; and 
section 505(a) of Public Law (Pub. L.) 96- 
265, for projects to improve employment 
outcomes for DI beneficiaries. In 
addition, section 505(a) of Pub. L 96- 
265, as recently extended by Pub. L. 99- 
272, section 12101, requires the Secretary 
of Health and Human Services to test 
new forms of rehabilitation and other 
employment-related initiatives that will 
help DI beneficiaries return to work. 

It should be noted that certain of these 
authorities contain the flexibility to 
waive provisions of the Social Security 
Act to test new employment service 
arrangements and work incentives on a 
demonstration basis. Specifically, 
section 505(a)(3) allows the Secretary to 
waive titles U (DI) and XVIII (Medicare) 
benefit restrictions. Additionally, 
section 1110(b) authorizes the Secretary 
to waive requirements, conditions or 
limitations of title XVI (SSI), subject to 
certain safeguards such as voluntary 
participation by SSI recipients. 

Under sections 702 and 1110 (a) and 
(b). SSA anticipates funding projects in 
the final quarter of FY 1987. However, 
section 505(a) requires that *'no 
experiment or project shall be actually 
placed in operation unless at least 90 
days prior thereto a written report, 
prepared for purposes of notification 
and information only, and containing a 
full and complete description thereof, 
has been transmitted by the Secretary to 
the Committe on Ways and Means of 
the House of Representatives and to the 
Committee on Finance of the Senate.** In 
order to honor this requirement, 
additional processing time will be 
required. Therefore, SSA expects 
funding of projects under the 505(a) 


authority to take place during the final 
quarter of FY 1987 and the first quarter 
of FY 1988. 

D. Competitive Review of Applications 

Applications received under this 
announcement will be reviewed 
competitively against the evaluation 
criteria of this announcement (see 
section III) by qualified independent 
reviewers. SSA will use these 
evaluations as an element in the 
selection process. The results of this 
review will assist Social Security senior 
staff in deciding which applications 
should receive funding. 

E. Background 

1. Definition of Disability 

SSA administers two programs (DI 
and SSI) for the disabled, as well as a 
separate SSI program for the blind. The 
DI and SSI programs use the same 
definition of disability and overlap to 
some extent, but they differ in 
significant ways. 

The statutory definition of disability 
for both programs is: inability to engage 
in any substantial gainful activity (SGA) 
by reason of any medically 
determinable physical or mental 
impairment which has lasted or would 
be expected to last for a continuous 
period of 12 months or result in death . 
There is a separate statutory definition 
of blindness for the SSI blind program. 

To qualify for DI benefits on his or her 
own eammgs record, a disabled person 
must meet the definition of disability, 
and also meet an "insured status" 
requirement (sufficient past work in 
Social Security covered employment). 

To qualify for SSI benefits a disabled or 
blind person must meet the definition of 
disability or blindness and also meet 
certain other eligibility requirements, 
including an income and resources 
(financial need) test. 

New DI beneficiaries must wait 5 
months to qualify to receive cash 
benefits and another 24 months to 
qualify for Medicare benefits. A waiting 
period is not required for new SSI 
beneficiaries to qualify for cash benefits 
and Medicaid benefits (in those States 
that provide Medicaid based on SSI 
eligibility). 

With certain exception, DI benefits 
generally continue until death or age 65 
unless the beneficiary medically 
improves or performs SGA. Ordinarily 
we consider a person to be performing 
SGA when his or her earnings 
(excluding subsidies and certain 
impairment-related work expenses) 
average more then $300 per month ($680 
for blind DI beneficiaries who are 
subject to different rules). 


SSI benefits generally continue until 
death (no age cutoff) unless the 
beneficiary medically improves or 
ceases to meet other eligibility 
requirements, such as the income and 
resources test (SGA is not a factor). 

2. Determination of Disability 

While SSA*8 disability programs are 
federally administered and funded. SSA 
uses State agencies, generically known 
as disability determination services 
(DDSs) to determine disability and 
blindness. About 37 of these DDSs 
operate under a State VR agency. The 
remainder operate under a State 
umbrella agency, under a welfare 
agency or are an independent State 
agency. 

Social Security regulations provide a 
five-step sequential evaluation process 
which is used in determining whether a 
claimant meets the legal definition of 
disability. When a decision that an 
individual is or is not disabled can be 
made at any step, evaluation under a 
subsequent step is not necessary. In this 
way, an eligibility decision for a claim is 
made as quickly and efficiently as 
possible. 

The first consideration, except for the 
SSI blind, who are not subject to an 
SGA standard, is whether the applicant 
is performing SGA. If a DI or SSI 
applicant is performing SGA, his/her 
claim will be denied. 

Second, the individual’s medical 
condition is considered to determine 
whether his/her impairment(s) 
significantly limits the individual’s 
capacity to perform basic work-related 
functions such as walking, lifting, and 
following simple instructions. If the 
impairment(s) does not impose such a 
restriction on physical or mental 
capacities, the claim is denied for lack 
of necessary severity. 

Next, the individual’s medical 
condition is compared with the criteria 
set forth in SSA’s Listing of Impairments 
in the Social Security regulations. If the 
impairment(s) meets the listed criteria, 
or is medically equivalent to those 
criteria, the claim is allowed without 
further evaluation. 

If a claim has not been decided at any 
of the earlier steps in the sequential 
evaluation process, the individual’s 
ability to perform work-related physical 
and mental activities is determined 
based on all the relevant evidence. This 
determination of residual functional 
capacity (RCF) is then compared with 
the demands of his/her past work. If the 
individual retains the capacity to 
perform work done in the past, the claim 
is denied. 
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A claim that cannot be decided at this 
step in the process is further evaluated 
to determine whether the individual can 
return to work other than past work. In 
making this decision, the individual’s 
age, education, and work experience are 
considered, as well as RFC. 

This is only a general description of 
the sequential evaluation process for 
determining disability. The sequential 
evaluation process does not apply in full 
to DI claims for widows, widowers, or 
surviving divorced spouses, or to SSI 
claims for children under age 18. To be 
eligible under the criteria in the law, 
these claimants must have an 
impairment(s) which is so severe that is 
meets (or is equivalent to) the medical 
criteira in the Listing of Impairments. 
Also, blindness determinations for SSI 
claimants are based on medical criteria 
prescribed by statute and do not follow 
the disability evaluation process. 

3. Work Incentives (WI) 

Prior to 1980. there were few work 
incentives for DI or SSI beneficiaries. 
The Social Security Disability 
Amendments of 1980 (Pub. L. 96-265) 
added some new incentives. Also, the 
Employment Opportunities for Disabled 
Americans Act. Pub. L. 99-643, will 
liberalize some of these incentives for 
SSI beneficiaries, effective July 1.1987. 
Major DI work incentives (WI) for 
beneficiaries who do not medically 
improve include: a 9-month trial work 
period (TW r P) (before SGA is 
considered); a 15-month extended period 
of eligibility following TWP (when 
benefits can be resumed, without the 
filing of an application, for any month 
the individual is not performing SGA); a 
24-month extension of Medicare 
following the termination of disability 
entitlement due to the performance of 
SGA after the extended period of 
eligibility; and a 5-year grace period for 
returning to the rolls without serving a 
new 5-month waiting period. 

Major SSI WIs for beneficiaries who 
do not medically improve include: a 
benefit offset whereby the benefit 
amount is reduced as earnings rise, and 
eligibility for Medicaid may be retained 
if it is needed to continue employment 
(until earnings reach a level where the 
individual can afford a reasonable 
equivalent of the benefits which would 
be available without the earnings); and 
a provision allowing SSA to exclude 
income and resources needed to carry 
out a plan for achieving self-support 
(PASS). 

Currently, there are about 3.3 million 
disabled on the DI rolls, and there are 
about 2.7 million disabled and blind on 
the SSI rolls. In 1986. about 470.000 
disabled people were added to the DI 


rolls, and about 420,000 disabled or 
blind persons were added to the SSI 
rolls. Total costs in payments to DI and 
SSI blind and disabled in 1986 were 
$28.9 billion. 

Over the years, most persons coming 
onto the rolls have remained there. But 
some have returned to work and many 
more have said they would return to 
work if they could obtain VR services 
leading to employment. The DI disabled 
generally have extensive and recent 
work experience when they apply for 
disability. 

4. Current SSA VR program: 

SSA’s VR program generally operates 
as follows: 

—The State DDSs, the agencies that 
collect the medical information and 
make SSA’s disability and 
blindness determinations, screen 
claims for possible VR referrals in 
conjunction with determining 
whether the applicants are disabled 
or blind. The DDS screening for VR 
is a manual process, generally 
carried out by disability examiners, 
using gross screening criteria and 
relying on medical and vocational 
information collected for purposes 
of determining disability or 
blindness (generally, no special 
information is gathered for VR 
assessment). 

—DDSs refer selected disability or 
blindness applicants (both 
beneficiaries and nonbeneficiaries) 
to State VR agencies. DDSs provide 
copies of the disability or blindness 
determination and relevant medical 
and vocational information to the 
State VR agencies. 

—SSA’s Field offices (FOs) alert new 
disability or blindness applicants 
that they might be referred to a 
State VR agency. (SSA now uses 
only State VR agencies to provide 
reimbursable VR services.) 

—The State VR agencies decide which 
of the DDS referrals appear to be 
good candidates for VR and should 
be contacted. Disability 
beneficiaries who apply to these 
agencies for VR are subject to the 
same standards of eligibility as 
others served by the agencies. 

Those who are determined eligible 
for VR are substantively and 
consensually involved in the 
development of an “individualized 
written rehabilitation plan”. State 
VR eligibility and service decisions 
are based on the Rehabilitation Act 
of 1973. 

—SSA reimburses the State VR agencies 
for the costs of certain VR services 
provided to DI and SSI 


beneficiaries. With certain 
exceptions, reimbursement may be 
made only for those VR services 
that result in beneficiaries 
performing SGA for a continuous 
period of 9 months. 

Section II—Priority Areas 

In developing the priority areas for 
this announcement, SSA has drawn on 
programmatic expertise from a variety 
of sources. A Federal Register 
announcement published on March 10, 
1987, requested input from the public on 
topics for demonstration activity. 
Simultaneously, suggestions were sought 
from major State networks, 
rehabilitation and employment 
professionals, national social welfare 
and disability organizations, business 
associations, religious and civic 
organizations, and the Disability 
Advisory Council. The national input 
yielded many thoughtful suggestions and 
creative ideas for rehabilitation and 
other employment demonstrations. 

Many of the recommendations appear 
here in whole or part. 

The critical needs of SSA's program to 
help beneficiaries who have the ability 
to work are: 

• Access to private sector 
employment services (vocational 
rehabilitation, job placement); 

• Increased access to State VR and 
other public employment services; 

• Identification of public and private 
sector employment systems and 
methods that can effectively assist 
SSA’s beneficiaries in returning to work; 

• Mechanism for identifying 
beneficiaries who are good candidates 
for employment assistance, matching 
them with the appropriate public or 
private sector services, assuring timely 
intervention and successful outcome: 

• Methods of assuring that SSA 
beneficiaries with work potential, 
receive VR and placement services; 

• Methods of assuring that SSA’s 
expenditures for employment services 
are cost-effective, essential and 
appropriately coordinated with other 
available resources; 

• Effective communication of and 
training on SSA’s employment goals, 
availability of assistance, and work 
incentives; and 

• Cost-effective solutions to current 
work disincentive problems (i.e., 
enhanced incentives that will result in 
more beneficiaries returning to work 
without increasing program costs). 

SSA has already begun some 
demonstrations to address these needs 
in a limited way. They include 
demonstrations to test improvements in 
State VR operations (e.g. case 
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management, intensive supervision and 
training, expanded on-the-job-training, 
business internships, post-employment 
tracking). Also, the demonstrations 
include testing selected approaches of 
non-profit organizations specializing in 
placement of the diabled (e.g., a 
supported work project for mentally 
retarded SSI beneficiaries, a test of 
several Projects With Industry (PWI) 
models adapted for placing Di 
beneficiaries, test of a job club for 
psychiatrically impaired DI 
beneficiaries, and other test). It also 
includes demonstrations with two for- 
profit VR firms. There is also a project 
to develop more effective strategies for 
communicating and marketing work 
incentives. 

What these projects have shown to 
date is that more placements are 
possible if more beneficiaries can be 
made aware of and have access to 
effective public and private sector 
assistance, and if mechanisms can be 
developed to identify good candidates 
for employment services, match them 
with the appropriate assistance, provide 
timely intervention and assure 
beneficiary cooperation to receive 
services. SSA is interested in building 
upon (not duplicating) what has already 
been learned to address critical needs. 
Authority now exists for more direct 
and comprehensive testing of public and 
private sector systems and approaches 
for testing enchanced work incentives. 

The priorities that follow focus 
primarily on employment assistance. 
This is because SSA is planning several 
internally managed tests of enchanced 
work incentives. However, in reviewing 
proposals to address the following 
employment assistance priority areas, 
SSA will consider proposed WI features 
that are potentially cost-effective and 
administratively feasible on a 
demonstration basis and that are 
proposed in a way that will effectively 
measure their impact. 

Note—Because new work incentives (WIs) 
affect the structure of SSA’s disability 
programs and have major policy and cost 
implications, testing of new WIs generally 
must be earned out in sufficient scale and 
experimental design to assure that findings 
are representative, can be generalized, and 
provide definitive information on impact. 
Additionally. WIs involving benefit 
adjustments cannot be tested without 
manipulation of SSA's benefit records, and 
thus such tests require SSA management 
This includes testing of a benefit offset 
(reduction of benefits based on earnings). 

SSA recognizes that the scope of work 
of any single application may address 
aspects of several of the priority areas 
listed. In selecting the one priority area 
under which your proposal will be 


reviewed, please select the single 
priority area which most closely 
matches the overall purpose of the 
project being proposed. 

The programmatic priority areas of 
SSA’s RDP are as follows: 

Priority Area 1: Expanding Consumer 
Access to Employment Services 

Priority Area 2: Implementing 
Exemplary Intervention Models 

Priority Area 3: Systems for 
Identification, Outreach and Referral 

Priority Area 4 : Reimbursement and 
Cost-Containment Strategies 

Priority area 5: Synthesis of 
Information on Existing Systems 

Priority Area 6: Special Projects 

PRIORITY AREA 1: EXPANDING 
CONSUMER ACCESS TO 
EMPLOYMENT SERVICES 

Since the inception of its disability 
programs, SSA has referred disability 
beneficiaries exclusively (general 
statutory requirement) to the State VR 
agencies for employment assistance. 

The State VR agencies have been and 
remain a valuable and underutilized 
resource. However, there is now also a 
substantial and rapidly expanding 
network of private sector resources, 
non-profit and for-profit which has not 
been used by SSA and, in large part has 
been effectively closed to SSA’s 
beneficiaries because of legal 
restrictions against referral of 
beneficiaries directly to private VR 
providers and against direct payment for 
private sector VR services. These are 
largely the many for-profit firms that are 
not likely to be available now to a 
beneficiary unless the beneficiary is 
sponsored for services by an insurer or 
employer. 

Current information indicates that 
more beneficiaries could receive 
employment assistance from State VR 
agencies, and many would be good 
candidates for private employment 
services, if such services were more 
accessible. Since the State VR agencies 
and individual private VR providers 
have demonstrated that they can assist 
SSA’s disability beneficiaries return to 
work (since 1985 SSA has referred some 
beneficiaries to private sector VR 
providers on a demnonstration basis), 
the challenge is to ensure that more 
beneficiaries gain access to public and 
private sector employment services. 
Furthermore, since the public and 
private VR systems have different 
approaches that may be suitable for 
different segments of the disability 
population, a mechanism is needed to 
educate beneficiaries about the VR 
services available to them and to ensure 
that they increase their use of those 
services. 


SSA is interested in demonstrations 
desgined to expand consumer access to 
employment services, including 
proposals which address the following 
topics: 

o Self-directed referrals supported by 
vouchers 

One possible alternative model for 
employment is to allow beneficiaries to 
choose an employment service, assure 
that they have sufficient information to 
make an informed choice and provide a 
voucher to cover essential services. 

SSA’s routine referral process has had 
limited effectiveness. The number 
served and rehabilitated as a result of 
these referrals has been relatively small. 
The single most productive source of 
beneficiary referrals has been self- 
referral. A more effective self-referral 
systems, with expanded referral 
opportunities, could be very productive. 

A voucher mechanism that allows 
beneficiaries to make an informed 
choice from a broad range of public and 
private sector employment service 
providers, that promotes competition 
among providers and that provides the 
necessary sponsorship for entry to 
private VR, would interest SSA if it 
would increase employment outcomes. 
Projects testing a voucher solution 
would have to show extensive linkage to 
public and private VR as well as 
available mechanism for enabling 
beneficiaries to make informed choices. 

Also, to assure cost-effectiveness, 
such projects would necessarily have to: 

—target beneficiaries with chronic 
disabilities (vis-a-vis persons likely 
to medically recover and leave 
SSA’s rolls) who have the potential 
for returning to SGA; 

—limit the voucher offer to persons who 
are committed to returning to work 
(or who have a job commitment); 
and 

—introduce some form of cost- 
containment controls. 

Vouchers might cover any 
combination of placement and 
rehabilitation services essential for 
return to work. 

• Directed referrals by independent 
case managers 

Another possible solution is the 
referral mode) employed by many 
private sector insurers and by the 
Department of Labor’s Office of Worker 
Compensation Programs, and which has 
never been tested with SSA’s disability 
population. The generic model features 
independent case managers, who 
represent the insurer’s interests, are 
specialists in VR, and have the 
discretion of using any available, cost- 
effective employment services. Funding 
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is subject to the case manager's 
approval of proposed services. 

Since SSA is in many ways 
comparable to an insurer, elements of 
the insurance rehabilitation model may 
be cost-effective and replicable for SSA. 
For example, insurer rehabilitation 
decisions are reportedly based on expert 
assessment of employment potential, 
actuarial projection of costs and 
benefits, selection of the most effective 
and efficient services and close 
monitoring of expenditures and 
progress. This model has not been tested 
for SSA’s beneficiaries, and its 
effectiveness and replicability are 
unknown. SSA would be interested in 
testing a model that is cost-effective and 
can be replicated. 

• Directed referrals jointly sponsored 
by SSA and other benefit programs 
(public or private), various associations 
and foundations. employers or others 
who sponsor employment services 

Many of SSA's 6 million disability 
beneficiaries also receive benefits from 
other public and private sector programs 
(e.g., veterans benefits, workers’ 
compensation, private long-term 
disability). In some instances these 
programs have conflicting objectives. In 
others, there is a mutual gain from 
reemployment. Collaboration has been 
rare. 

SSA would be interested in projects 
which test potentially cost-effective 
models for joint sponsorship of 
employment services which have 
potential for replication. This includes 
arrangements to share and expand 
resources (e.g.. mechanisms for selecting 
good candidates for employment and 
effective, efficient services, and linkages 
with services and employers). 

• Directed referral—automated 
system for identifying good candidates 
for employment assistance and for 
referring them to appropriate public and 
private providers (e.g.. nonprofit 
providers who will not require a 
sponsoring agency to pay for services) 

SSA would be interested in 
automated, cost-effective systems for 
identifying good candidates for 
employment, identifying appropriate 
and available (already funded) 
assistance, and expediting referral and 
transmission of information (medical/ 
vocational) needed for evaluation of 
placement potential. 

All proposals in this area should 
indicate the methods and measures 
which would be used to evaluate the 
outcome and processes of the 
demonstration. Outcome measures 
should focus on such data as the number 
of beneficiaries referred for VR services 
in the project, the number to be 
evaluated for VR sendees, the number 


accepted for services, the number 
completing services both returning to 
work and not returning to work, 
earnings at time of placement, and the 
costs and type of services provided. 

Also, the characteristics (age, sex, 
education, etc.) of beneficiaries at each 
stage in the VR program should be 
indicated. Process measures should 
focus on issues such as the 
organizational structure for the VR 
entity involved, administrative 
procedures and costs associated with 
the administration of the program 
tested, the degree of intercomponent 
coordination, the specific roles of each 
component involved, and some 
assessment of how the demonstrated 
program would operate if it were 
adopted by SSA on an ongoing basis. 

PRIORITY AREA 2: IMPLEMENTING 
EXEMPLARY INTERVENTION 
MODELS 

Various organizations, including State 
VR agencies and private sector 
employment services, that have assisted 
or have attempted to assist SSA’s 
beneficiaries in returning to work, have 
reported that SSA’s beneficiaries are 
generally more difficult to assist than 
their usual clients and particularly more 
difficult to place in the open labor 
market. For example. State VR agencies 
have the most extensive experience in 
working with SSA’s beneficiaries, and 
their reports show a considerable 
difference in the outcome of VR for 
SSA’s beneficiaries and others. SSA’s 
beneficiaries are much less likely to 
accept an offering of VR services and 
much less likely to qualify for VR 
services. Of those who are rehabilitated, 
less than half return to the labor market 
as compared to over 80 percent of others 
rehabilitated. This difference has been 
attributed to a number of factors. For 
example, SSA’s beneficiaries are likely 
to be more severely disabled. However, 
other factors may be more significant. DI 
beneficiaries are likely to be older than 
the usual clients. SSI beneficiaries, who 
are much less likely than DI 
beneficiaries to return to the open labor 
market, are likely to have little, if any, 
work experience. 

Perhaps the most significant problems 
relate to dependence on benefits, 
concerns about loss of benefits and 
confusion both on the part of 
beneficiaries and service providers 
about SSA’s disability programs and 
how they operate. Organizations have 
suggested that there is a need for new 
intervention strategies that address the 
special needs of SSA’s beneficiaries. 

SSA is interested in demonstrations 
designed to produce cost-effective 
intervention models (with potential for 


replication) for helping beneficiaries 
return to competitive work which is 
SGA. These demonstrations must be of 
models that are not only promising from 
SSA’s perspective but also have not 
already been tested with SSA’s 
beneficiaries: 

• Models which have general 
applicability 

SSA is interested in models which can 
be used or adopted for use with many 
segments of the beneficiary population. 
Of particular interest are models that 
concentrate on early return to work and 
feature new approaches to matching 
clients with available jobs and assuring 
that services are timely, relevant and 
effective. This includes models which 
target services based on job 
commitments or current information 
about labor market needs. It also 
includes models which feature 
innovation and cost-effective use of new 
technology, such as expert systems, 
robotics and rehabilitation engineering 
(low-cost rehabilitation enginering 
solutions). In addition, it includes model 
featuring job opportunities (e.g., home- 
based businesses) that may be 
particularly productive. 

• Models which target on selected 
segments of the disability population 

SSA would also be interested in 
employment service models that 
potentially offer a cost-effective 
approach for helping specific categories 
of beneficiaries return to work, or work 
for the first time. This would include 
models that target on major categories 
of impairments (impairments heavily 
represented on SSA’s rolls), such as 
chronic mental illness and heart disease. 
It also includes groups that are not 
major categories of impairments but 
present unique employment problems. 
This would include persons receiving 
disability benefits based on end-stage 
renal disease, multiple sclerosis, head 
and spinal cord injuries, cerebral palsy 
and drug addiction or alcoholism. 
Models focused on persons over age 50 
are particularly of interest to SSA. 

• Innovative organizational models 

SSA would be interested in 

demonstrations of innovative 
organizational arrangements that are 
cost-effective in returning SSA’s 
beneficiaries to work. This includes 
arrangements that feature innovative 
linkages of rehabilitation agencies, 
facilities and/or firms with employers, 
universities, medical centers, treatment 
programs, consumer groups and/or 
others that will increase employment 
outcomes for SSA’s beneficiaries. It also 
includes arrangments to share funding, 
facilities, automation, evaluation 
mechanisms, employment information. 
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placement mechanism and other 
resources. In addition, it includes 
arrangements for specialization in 
beneficiary services, placement or 
rehabilitation management. 

All proposals should specify what 
measures of outcome are being 
employed and the data being collected. 
These should include the number of 
beneficiaries to be screened for VR 
services, the number referred for 
services, the number accepted for 
services, the number placed in jobs and 
the earnings at time of placement, and a 
reasonably detailed description of the 
process employed and the techniques of 
evaluation of the process to be used. 

PRIORITY AREA 3: SYSTEMS FOR 
IDENTIFICATION AND REFERRAL 

The Social Security Act (Pub. L. 74- 
271, as amended, section 222(a)) requires 
that SSA refer DI and SSI disabled and 
blind beneficiaries to State VR agencies 
that have an approved VR plan and are 
willing to participate in SSA’s VR 
program, for evaluation of their potential 
to benefit from VR services. To 
implement this mandate, SSA has 
provided the State DDSs with model 
“screening” criteria which are designed 
to screen in good candidates for VR 
services and to screen out those who 
have little or no chance of benefiting 
from such services. State VR agencies 
receive the referrals from the DDSs and 
review them to identify those who 
should be invited to the State VR 
agencies for a more indepth evaluation 
of their VR potential. 

The annual volume of referrals from 
the State DDSs has varied significantly 
over the years as has the rate of 
beneficiary acceptance for VR services 
by the State VR agencies. However, 
relatively few DI and SSI beneficiaries 
have been accepted for services as a 
result of these referrals. Also, rates of 
referral and acceptance have varied 
significantly from State to State, 
reflecting in part interstate differences 
in application of the criteria as well as 
differences in services available to 
beneficiaries and the nature of the local 
labor market in each State. The net 
result has been that relatively few DI or 
SSI VR clients have been placed in jobs, 
and few have been terminated from the 
disability benefit rolls. 

Various factors may explain, at least 
in part, this shortfall in numbers of 
beneficiaries who are accepted for VR 
services. They include: 

—DDS screening criteria that are not 
predictive of good VR candidates; 

—inadequate information for DDS 
screening; 


—inadequate information sent to the VR 
agencies for their evaluation; 

—selection by VR agencies of only the 
candidates with best VR potential; 
—inappropriate timing of referral (too 
late or too early); 

—inadequate information provided to 
beneficiaries about VR; and 
—inadequate information provided to 
beneficiaries on DI or SSI work 
incentives. 

The rehabilitation community 
frequently suggests that: better and 
earlier identification of candidates 
among DI and SSI beneficiaries would 
increase referrals and acceptances for 
VR services; more effective 
communication of available services 
and better outreach efforts would make 
more DI and SSI beneficiaries aware of 
available VR and employment 
possibilities and services; and, more 
efficient and effective referral 
procedures at the optimal time in the 
course of the disability would maximize 
the opportunity for success and increase 
the proportion of VR referrals accepted 
for services. SSA is seeking to test 
efficient and effective approaches 
focused on early identification of 
employment potential with assurance 
(possibly through reporting mechanisms) 
that beneficiaries receive services and 
return to work. These principles suggest 
two major areas of demonstration 
activity: (1) Better systems for 
identifying candidates for VR services, 
and (2) more effective and timely 
referral procedures and specific 
approaches to assure service provision 
and closely monitor results. 

The test requested under this priority 
area include: 

• Systems for identification of 
candidates for VR and other 
employment services 

The gross screening criteria used 
currently by DDSs need to be validated. 
It is clear that more effective screening 
procedures would improve the quality of 
DDS referrals and should lead to a 
higher rate of acceptance for VR 
services among those referred. 

Proposals in this category should focus 
on ways to identify the characteristics 
of those beneficiaries who have a high 
probability of success in a VR program. 
After identification of the key variables 
predictive of VR success, the proposed 
screening model would be tested and 
compared to the current DDS procedures 
for selecting VR candidates. Such 
identification systems can be automated 
and may be tested in a State DDS or 
outside the normal SSA VR system. 

• Development of effective and 
efficient techniques of referring DI and 


SSI disabled and blind for VR services 
and assuring that services are used. 

A persistent criticism of the SSA VR 
referral mechanism is that referral 
occurs too long after the onset of 
disability. In many cases, 4 to 6 months 
or more may elapse between the time 
disability occurs and the disabled 
person has filed an application for 
benefits and has received a decision on 
whether or not benefits will be allowed. 
Some experts have claimed that referral 
at an earlier point in the disability 
process would increase beneficiary 
interest in VR services and would 
encourage beneficiaries to seek out such 
services and participate in a VR and 
employment servic. plan. 

While it may be true that certain types 
of disabilities lend themselves to quick 
referral for VR services, other types of 
impairments require some period of time 
to stabilize before an individual could 
be expected to participate in and be 
successful with a VR service plan. 
Proposals in this area should focus on 
ways to improve the efficiency of VR 
referral, given the nature of the 
beneficiary’s impairments. The 
emphasis should be on testing systems 
which strongly encourage individuals to 
seek and use VR and employment 
services and closely monitor use of 
services and outcomes. 

The first step in this process might be 
for VR specialists to rapidly evaluate DI 
and SSI beneficiaries as early in their 
disability as possible. The next step 
would be to develop a method for 
determining which VR services would 
be appropriate for this person and what 
source (i.e., State or private) of VR 
services would be best. The focus in 
determining appropriate services and 
service providers should be to choose 
those services and providers which will, 
in combination, produce the quickest 
return to productive employment, while 
assuring that long-term savings will 
eventually accrue to the trust funds. In 
this regard, direct placement approaches 
are desirable but may include such 
longer term approaches such as a job 
club to aid in the search for 
employment. 

Major area of concern is followup on 
the activities of beneficiaries who are 
being served. Proposals in this area may 
focus on systems of monitoring and 
reporting for individuals receiving VR 
and placement services. Such systems 
might include techniques for systematic 
monitoring, for determining the 
appropriate timing of interventions 
which should occur given the specific 
impairments involved, and for reporting 
of the results of services in terms of job 
placements. The objective in each case 
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would be to attempt to maximize the 
period of time over which a person 
remains in competitive employment. 

All proposals in this section should 
indicate the methods and measures 
which would be used to evaluate the 
outcome and processes of the 
demonstration. Outcome measures 
should focus on such data as the number 
of beneficiaries referred for VR services 
in the project, the number to be 
evaluated for VR services, the number 
accepted for services, the number 
completing services both returning to 
employment and not returning, the 
earnings of persons who become 
employed, the costs and type of services 
provided, and job retention rates for 
persons who become employed. Also, 
the characteristics (age. sex, education, 
etc.) of beneficiaries at each stage in the 
VR program should be indicated. 

Process measures should focus on issues 
such as the organizational structure for 
the VR entity involved, administrative 
procedures and costs associated with 
the administration of the program 
tested. 

PRIORITY AREA 4: REIMBURSEMENT 
AND COST CONTAINMENT 
STRATEGIES 

White cost-effectiveness is always a 
high priority for SSA, it is imperative to 
assure that SSA’s VR resources are used 
as effectively and efficiently as possible 
to assure maximum impact. In 
authorizing SSA to finance VR, 

Congress specified that SSA funds 
should be used for services that are 
“reasonable and necessary” and that, if 
need be. there should be limits on the 
“type, scope and amount” of services. 
SSA has defined as “reasonable and 
necessary” any services provided in 
accordance with the Rehabilitation Act 
of 1973. and SSA has not limited the 
“type, scope or amount” of services 
beyond any limitations required by the 
Rehabilitation Act of 1973. Therefore, 
SSA reimbursement for VR is widely 
variable depending on services provided 
by State VR agencies which result in at 
least 9 months of SGA for disabled 
beneficiaries. SSA has received various 
recommendations for containing 
individual VR costs, including a funding 
cap, a fiat fee based on some recognized 
reasonable cost, a fee schedule, bonus 
payments to VR service organizations 
for benefit termination and remaining 
off the disability rolls, closer 
coordination with other available 
resources and elimination of some 
categories of service costs. SSA has not 
previously instituted (or in the case of 
bonuses, requested legislative authority 
for) any of these cost containment 
recommendations because of a lack of 


clear evidence that they will lead to 
more beneficiaries returning to work 
and because of a legislative requirement 
to pay, where eligible, for actual costs 
only. 

Under the current SSA VR program 
with its performance-based criterion for 
reimbursement (VR agencies generally 
are reimbursed only for services to 
beneficiaries who achieve 9 months of 
SGA), VR agencies are selective about 
beneficiaries whom they choose to 
serve, opting for those beneficiaries with 
high probability of long-term 
employment. SSA is interested in 
approaches which broaden the types of 
beneficiaries being served through 
improving provider cost management 
systems so that it is cost-effective to 
serve beneficiaries having a range of 
return to work potential. However, there 
is continuing concern that the funds 
intended for VR services to beneficiaries 
be used efficiently. Similar concerns in 
the health care field have led the Health 
Care Financing Administration (HCFA) 
to implement a prospective payment 
system whereby Medicare carriers are 
paid according to a formula established 
for diagnosis-related groups (DRGs), and 
to use cost capitation and provider 
review approaches. SSA is interested in 
finding a means, possibly involving 
similar approaches, for controlling the 
costs of VR services while extending 
services to a broader range of 
beneficiaries likely to be placed in 
unsubsidized employment. SSA seeks 
tests which involve providers assuming 
some risk in serving a broader group of 
beneficiaries where providers seek to 
efficiently control costs while producing 
increased employment placements and 
achieving a high benefit/cost ratio. This 
might reflect similar approaches in 
health care cost management. 

Proposals in this area should relate to 
one of the following priorities: 

• Incentive Payment Systems 

While rising costs of the SSA VR 
program are a concern, additional 
savings may be achieved by providing 
financial incentives to encourage VR 
providers to place higher priority on DI 
and SSI beneficiaries. SSA is interested 
in testing whether cost contained 
expenditures for financial incentives 
would be more than compensated for by 
DI or SSI benefit savings resulting from 
increased successful efforts by VR 
providers, induced by the incentives. 
Proposals in this area should specify the 
incentive approach to be used (such as 
capitation, cost-containment, etc.) and 
whether incentives will be provided for 
VR firms and agencies or will go directly 
to VR counselors. Proposals should 
indicate the performance goals and 


measures to be used as a basis for the 
incentives. Respondents may also vary 
the proportion of total paid before and 
after the performance goal is reached, 
e.g.. less than 100 percent before and an 
additional percentage after attainment 
of the goal, or some similar approach. 
Use of health management cost review 
procedures could also be introduced in 
such tests. Proposals should be based on 
realistic and efficient time frames for 
rehabilitating, placing and following-up 
beneficiaries. 

• Prospective-Payment Systems 

Another approach to reimbursement 

and cost containment for SSA’s VR 
program might be based on fixed fees 
for specific services (similar to DRG). 
These could range from a single fee for 
the achievement of a successful 
rehabilitation to employment, to a fee 
schedule for various VR services. Costs 
in this system are contained by setting 
standard reimbursement rates, and 
incentives are provided by letting VR 
providers keep any differences between 
the fixed fees and their actual costs. 
Proposals should describe the method of 
setting fee rates, the performance 
standard required for reimbursement, 
and procedures for updating fee rates, 
while maintaining competition between 
both public and private providers. 

• Savings-based VR Payment 
Systems 

SSA is also interested in testing an 
alternative approach to reimbursing 
providers for VR services whereby 
payments to VR providers are 
calculated out of savings to the DI trust 
fund or to general revenues in the case 
of SSI disabled. This form of 
reimbursement is inherently 
performance-based, the pool of savings 
being contingent upon the achievement 
of suspension or termination of DI or SSI 
benefits. This form of reimbursement 
can contain a cap at the full cost of VR 
services provided or can be calculated 
on a fixed percentage of total savings 
achieved over a specified period of time, 
regardless of the cost of services. In 
either case, proposals for reimbursement 
options should consider the needs of 
both the public and private sectors and 
address the methods of coordination of 
services between both sectors under 
such schemes. Methods which involve 
high administrative costs or which result 
in uncertainty should not be proposed. 

• Performance Measures for VR 
Reimbursement 

The current statute governing the SSA 
VR program generally requires that 
State VR agencies return DI and SSI 
beneficiaries to work for 9 continuous 
months at or above the SGA monthly 
earnings level in order to be reimbursed. 
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This presents a significant 
administrative burden for VR agencies, 
which they do not incur for their general 
(non-SSA) VR clients. Either those 
agencies track their beneficiary clients 
for 9 months to assure adequate 
earnings or they file many claims which 
are denied due to incomplete periods of 
earnings. 

One possible solution to this problem 
is to change the measure of successful 
rehabilitation to something less costly to 
administer but still providing an 
accurate prediction of long-term 
employment and eventual termination 
from the D1 or SSI rolls. SSA is 
interested in testing various measures as 
predictors of successful rehabilitation 
(i.e., innovative approaches to predicting 
eventual DI of SSI benefit suspension or 
termination due to long-term 
employment). These tests must include a 
method or obtaining accurate and timely 
information about placement success. 

Proposals should include a means of 
comparing the proposed performance 
measure with the current procedure, 
should be confined to measures which 
are administratively simple to 
implement, and should not require 
excessive or costly data collection to 
use. The proposed measures should be 
feasible for both public and private VR 
providers. 

All proposals in this priority area 
should indicate the methods and 
measures which would be used to 
evaluate the outcome and processes of 
the demonstration. Outcome measures 
should focus on such date as the number 
of beneficiaries referred for VR services 
in the project, the number to be 
evaulated for VR services, the number 
accepted for services, the number 
completing services both returning to 
work and not returning to work, the 
costs and type of services provided, and 
job retention rates for persons who 
become employed. Also, the 
characteristics (age, sex, education, etc.) 
of beneficiaries at each stage in the VR 
program should be indicated. Process 
measures should focus on issues such as 
the organizational structure for the VR 
entity involved, administrative 
procedures and costs associated with 
the administration of the program 
tested, the degree of intercomponent 
coordination, the specific roles of each 
component involved, and some 
assessment of how the demonstrated 
program would work if it were adopted 
by SSA on an ongoing basis. 

Grants under this priority area will be 
for management and administration of 
alternate reimbursement procedures for 
VR services provided by others under 
contractual arrangements with the 
grantee. Cost plus a-percentage-of-cost 


contracts may not be used for this 
purpose. 

PRIORITY AREA 5: SYNTHESIS OF 
INFORMATION ON EXISTING 
SYSTEMS 

In this priority area, SSA is seeking to 
test new and innovative approaches or 
to secure synthesis of existing 
information related to the development 
and documentation of innovative 
approaches with potential for 
adaptation or application to the SSA VR 
and employment system. 

SSA is one of many public and private 
entities worldwide providing income 
maintenance payments to disabled 
persons and actively interested in 
involvement or experience in various 
methods of assisting beneficiaries in 
returning to work. Every disability 
program has its own definition of 
disability, eligibility requirements, 
benefit formula, incentive provisions, 
population mix and operating 
environment. This has resulted in many 
independent initiatives involving a wide 
array of programs, processes, systems 
and approaches. SSA is interested in 
learning whether any of this exploration, 
development and experience has 
produced methods that are potentially 
cost-effective and adaptable for helping 
SSA’s beneficiaries return to work. 

SSA will consider projects to explore 
and test processes that are cost-effective 
and relevant (cost-effective for 
comparable populations) and that could 
be consolidated and adapted for 
assisting SSA’s beneficiaries in 
returning to work in the following 
priority areas: 

• Disability management 
emphasizing return to work 

Currently, SSA (through the DDSs) 
determines disability based on the 
sequential process described in Section 
I. “Preamble,” section E-2, 

“Background”. At the end of the 
determination process, the DDS 
considers referral to State VR and 
schedules any necessary medical re¬ 
examination, based on expectation of 
medical improvement. SSI beneficiaries 
under age 16 are referred to agencies 
providing child health services. SSI 
beneficiaries receiving benefits based 
on drug addiction or alcoholism are 
referred to available treatment facilities. 

SSA is interested in comprehensive 
disability management models for VR 
which start with early identification and 
rapid evaluation, and which include 
service intervention, cost containment, 
tracking, and return to work strategies 
for DE and SSI beneficiaries. 

• Intervention models effective for 
comparable populations 


SSA has tested some employment 
models and will test more, but this will 
not provide information on the many 
models that exist and that might be 
adaptable or feature components that 
are adaptable for assisting DI or SSI 
beneficiaries in returning to work. 

SSA would be interested in projects to 
identify and synthesize intervention 
approaches that alone or in combination 
could be used to assist beneficiaries in 
returning to work. Such a synthesis need 
not be confined only to domestic models 
but could also involve an analysis of 
rehabilitation programs in other 
countries. Such an analysis should focus 
on programatic elements of each 
country’s disability programs which are 
linked to VR efforts and which affect the 
outcome of attempts at rehabilitation. 
However, any synthesis of information 
must identify the particular features of 
models that might be adopted by SSA 
and indicate how this could occur. 

• Expert systems 

Increasingly, organizations using or 
providing employment assistance have 
been seeking ways to automate various 
processes. This is of particular interest 
to SSA because of the size of SSA’s 
disability programs. SSA has been the 
largest single source of referrals for 
State VR agencies. SSA’s referral 
process has been and remains a manual 
operation. VR agency handling has also 
largely been a manual process. 

Any attempt to expand the referral 
process to include multiple private 
sector rehabilitation and employment 
organizations will only increase the 
need for automation. 

Many programs now use expert 
systems for one or more operations, 
including identification of good 
candidates for employment assistance, 
referral and transmission of information 
to providers, occupational analysis, job 
matching and others. SSA is interested 
in projects to review and identify viable 
uses of expert systems for providing 
employment assistance. SSA is also 
interested in proposals to test 
automated expert system approaches to 
identifying good VR referrals and for 
efficient selection of appropriate VR 
services. 

All proposals in this subsection 
should include specification of the 
procedures used (or to be used) and the 
costs of those procedures for 
implementation and per case processing. 

• Cost-Benefit calculations 

In authorizing the use of SSA funds 
for VR, Congress stipulated that, at least 
in the case of DI beneficiaries, SSA’s 
investment in VR must be linked to 
potential trust fund savings. Under the 
present SSA VR reimbursement 
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program. SSA has been using available 
data to make cost-benefit calculations of 
service costs and savings to the DI trust 
fund (in the case of DI beneficiaries} and 
to general revenues (in the case of SSI 
beneficiaries). SSA is aware that there 
are a number of methods for evaluating 
the costs of rehabilitation and the 
savings that occur when employment of 
a disabled person takes place. SSA is 
therefore interested in identifying and 
testing appropriate cost-benefit models 
and their methodologies which might be 
used by VR agencies and others to aid 
in the decision process about offering 
VR and employment services to an 
individual. Proposals in this area must 
specify the models to be investigated 
and the amount of information on the 
models (in terms of methodology and 
applications) that will be provided and 
the specific approach for testing. 

PRIORITY AREA 6: SPECIAL 
PROJECTS 

SSA’8 process for determining 
disability is geared to obtaining 
sufficient information to establish 
whether an applicant has a “severe” 
disability. The process generally does 
not call for documentation of 
rehabilitation and employment 
potential. While SSA does consider 
rehabilitation and employment 
potential, that consideration for the 
most part relates referral to State VR 
only, and is not based on specific 
documentation of rehabilitation 
potential. Many organizations have 
noted that SSA is in a unique position to 
help large numbers of disabled people 
identify the need for. and obtain, 
necessary rehabilitation and 
employment services. This is because 
SSA operates the world’s largest 
disability program and annually makes 
several million disability 
determinations. In 1988. for example, the 
DDSs processed over 1.5 million new 
disability claims and made over 2 
million disability determinations (initial 
determinations and continuing disability 
reviews). 

SSA is interested in supporting 
development of methods that can be 
used to help beneficiaries obtain 
necessary rehabilitation services that 
will lead to employment and/or medical 
improvement. Projects in this priority 
area are considered to be highly 
specialized requiring particular types of 
medical or social science expertise. 

• Treatment of Mental Disorders 

The proportion of persons who apply 
for and are awarded disability benefits 
on the basis of mental disorders is 
substantial. In order to maintain an up- 
to-date capability for assessing the 
severity of mental impairments. 


information on the latest advances in 
treatments and approaches that can 
effectively remedy mental impairments 
must be gathered and evaluated. This 
information i9 useful for disability 
evaluation, modification of medical 
knowledge, and rehabilitation 
placement assessment. Therefore, SSA 
is interested in state-of-the-art methods 
of identifying specific mental 
impairments and their recognized 
treatments where such appropriate 
therapy and resulting favorable 
prognosis are so well known and 
accepted by the medical community that 
they may be expected to restore or 
improve a person's functional ability. 

The practical test of this concept is 
whether or not someone now considered 
disabled by reason of mental 
impairment would be able to work if the 
appropriate treatment were prescribed 
and followed, e.g., drug therapy, 
behavior modification, etc. 

Mental disorders adjudged by SSA to 
prevent an individual from engaging in 
substantial gainful activity (SGA) are 
described in the Listing of Impairments 
(20 CFR 404, Appendix 1, Part A-Section 
12). The research effort SSA is seeking 
should identify those listed mental 
disorders that can, with appropriate 
medical treatment, remit to the extent 
that the beneficiary’s ability to work is 
restored. The treatments must alleviate 
the symptoms, signs, and findings of the 
mental impairment to such a degree that 
there is a high expectation in terms of 
restoring the individual’s ability to do 
work tasks. The specific treatment 
regimen(s) that alleviate the mental 
disorder should be described and 
documented for each disorder identified 
Evidence should be presented showing 
that the treatment regimen meets two 
criteria: that the treatment remediates 
the disorder and that compliance with 
the treatment leads to restored ability to 
work. 

The study must include a 
comprehensive analysis as to why each 
selected mental disorder and its 
indicated medical treatment meets the 
standard of having substantial potential 
for restoring the ability to work. Further, 
the study must document the identified 
mental disorder's alleviation with 
appropriate medical evidence. For the 
description of each comprehensive 
treatment regimen, relevant clinical, 
experimental, or survey findings shall be 
brought to bear on the issue of whether 
the remedial medical treatment is 
judged to be effective and readily 
available. In consideration of this 
concept as applied to each identified 
treatment, the following topics must be 
addressed for each mental impairment 
judged to be remediable: 


a. The description of the identified 
treatment regimen: mode of therapy, 
setting of therapy, recommended 
frequency and intensity of psychiatric 
(or other) monitoring and consultation, 
and appropriate medication. 

b. The availability of the treatment 
regimen. 

c. The documented side effects, 
associated adverse reactions and 
contraindications of the medical 
treatment 

d. Aspects of the medical treatment 
that have been shown to adversely 
affect patient understanding of or 
compliance with the treatment regimen. 

e. The level of clinical acceptance and 
utilization of the treatment within the 
medical community. 

f. The anticipated length of treatment 
for maximum expected restoration of 
ability to work. 

All proposals should specify what 
approach will be taken in making the 
judgment that a mental disorder is 
remediable. This discussion should 
include statement as to how a treatment 
regimen will be identified and how all 
its features will be fully documented 
and evaluated. 

• Vocational assessments for early 
rehabilitation 

In most instances, disability can be 
determined based on medical factors 
alone. However, in more than one-third 
of all initial worker disability 
determinations, it is necessary to 
consider vocational factors, including 
determining a person’s residual 
functional capacity, i.e., determine the 
person's capacity to perform work- 
related physical and mental activities. 
The person's residual functional 
capacity is compared with the demands 
of his/her past work, and if necessary, 
with the demands of other work. 
Disability claimants generally are not 
tested for special aptitudes, interests, or 
other traits that might be indicative of 
their ability to adjust to work other than 
their customary work, although such 
information may be obtained and used 
by a rehabilitation service to develop a 
rehabilitation plan. 

It is estimated that about 40,000 of 
SSA's disabled worker applicants are 
found to be disabled each year on a 
vocational basis and might benefit from 
an early assessment of rehabilitation 
potential. If a VR assessment is made 
for the person at the same time that a 
disability determination is made, it 
might reinforce the person’s vocational 
capabilities and assets before a 
disability “mind set" is established, and 
facilitate an early return to work. 
Information about a denied claimant's 
vocational aptitudes might enable him 
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or her to consider vocational 
alternatives to application for public 
benefits. 

We encourage proposals for 
development of a prototype 
rehabilitation assessment that could 
feasibly and cost-effectively be 
administered at the time when a 
vocational assessment must be made to 
determine whether the person is 
disabled. The assessment instrument 
should identify special aptitudes, 
interests, or other traits that might be 
indicative of the person’s ability to 
adjust to work other than his/her 
customary work, as well as the 
functional limitations and other factors 
that are considered in determining the 
person’s ability to work. Functional 
limitations may be exertional, 
nonexertional, and/or mental depending 
on the nature of the person’s 
impairment. By exertional we mean the 
strength factors for sedentary, light, 
medium, heavy, and very heavy work 
that are defined in the Dictionary of 
Occupational Titles and the Handbook 
for Analyzing Jobs . published by the 
U.S. Department of Labor. By 
nonexertional we mean any other 
physical limitation, such as impairment 
of ability to climb, bend, reach, handle, 
see, or tolerate environmental 
conditions such as heat or cold. 
Examples of mental demands that we 
consider are ability to understand, carry 
out and remember instructions, and to 
respond appropriately to supervision, 
co-workers, and work pressures in a 
work setting. In addition to residual 
functional capacity, the person’s skills, 
work experience, age, and education are 
considered in assessing the ability to 
make a vocational adjustment. 

The assessment instrument must 
identify universally applicable work- 
related abilities, demonstrate reliability 
and validity, and be administratively 
feasible and cost-effective, considering 
the volume of disability determinations 
and time, cost, and organizational 
constraints. It should not impose an 
unusual burden on the individual in time 
or effort. A prototype of an extended 
form of evaluation, such as the kind that 
is administered in a rehabilitation 
workshop or work evaluation would be 
considered. For this kind of instrument, 
we would want to know the target 
population, as defined by impairment, 
functional limitation, and/or claimant 
characteristics. Inasmuch as this kind of 
evaluation is likely to be more costly, 
there should be detailed information 
about its validity and reliability, 
supported, if possible, by followup 
studies of persons who have been 


evaluated for rehabilitation by similar 
instruments. 

Nonpriority Area Projects 

Applicants may also submit 
applications for funding in areas not 
specifically identified in this 
announcement but which are relevant to 
the goals and objectives of the disability 
program. These applications will be 
designated as "nonpriority” but also will 
be competitively evaluated by 
independent reviewers with other 
"nonpriority’’ applications. A limited 
number of projects may be funded 
depending upon available funds. 

Section III—Application Process 

A. Eligible Applicants 

Any State or local government and 
public or private organization or agency 
may apply for a grant under this 
announcement. (Individuals are not 
eligible to apply.) For-profit 
organizations may apply with the 
understanding that no grant funds may 
be paid as profit to any grant recipient. 

B. Availability and Duration of Funding 

Federal grant funds may be requested 
for reimbursement of allowable costs 
incurred by applicants in conducting the 
demonstration. These funds, however, 
are not intended to cover costs that are 
reimbursable under an existing public or 
private program. We generally expect, 
under this announcement, to fund the 
initial 12-month budget period of 
demonstrations designed to be 
completed in 12 to 24 months. Awards 
for the continuation of selected projects 
will be based on acceptable 
performance, availability of funds, and 
assessment of the continuing relevance 
of the demonstration effort. In general, 
we anticipate funding projects that cost 
a total of between $10,000 and $150,000 
per year. Actual awards may vary and 
eligible applicants may request smaller 
or larger awards. 

C. Grantee Share of the Project 

Under the RDP. SSA does not make 
grant awards for the entire project cost 
(with the exception noted below). 
Successful applicants are eligible to 
receive $3 in Federal funding for each $1 
secured from non-Federal sources, up to 
the limits specified in the priority area 
descriptions in this announcement. 

At least 25 percent of the total cost for 
each budget period (generally 12 
months) of proposed projects must come 
from a source other than the Federal 
government (1 dollar match for every 3 
dollars requested from SSA) with one 
exception. 


The exception relates to applications 
originating from American Samoa, 

Guam, the Virgin Islands or the 
Northern Mariana Islands. Applicants 
from these territories are covered by 
section 501(d) of Pub. L. 95-134, which 
requires the Department to waive "any 
requirement for local matching funds 
under $200,000" for these territories. 

Profit-making organizations cannot 
use any funds to be realized from the 
grant to meet their matching 
requirement. 

D. Availability of Forms 

All instructions and forms required for 
submittal of applications are included in 
this announcement. Additional copies of 
this announcement may be obtained by 
writing or telephoning: 

Grants Management Staff, Division of 

Contract and Grant Operations, OAG, 

OMBP, Social Security 

Administration, 1-C-l Dogwood West 

Building, 1848 Gwynn Oak Avenue. 

Baltimore, Maryland 21207, Attention: 

SSA-RDP-1, Telephone: (301) 594- 

0284 

E Application Submission 

One signed original and a minimum of 
two copies of the application must be 
submitted to the above address. 
Submittal of six additional copies is 
optional and will expedite processing. 
However, there is no penalty for not 
submitting these additional copies. 

F. Application Consideration 

All applications requesting Federal 
grant funds must be submitted on the 
standard forms provided in this 
announcement. The application shall be 
executed by an individual authorized to 
act for the applicant organization and to 
assume for the applicant organization 
the obligations imposed by the terms 
and conditions of a possible grant 
award. 

Applications that conform to the 
requirements of this program 
announcement will be reviewed and 
scored by independent reviewers 
against the evaluation criteria specified 
in Section III, Section H.2 of this 
announcement. Although the results of 
this review are a primary factor 
considered in making the decision about 
an application, review scores are not the 
only factor. 

SSA may also solicit comments from 
other Federal and non-Federal sources. 
These comments, along with such other 
factors as the geographic distribution of 
funding and the compatibility of 
applications with SSA priorities, will be 
considered by the Senior Staff of the 
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Social Security Administration in 
making funding decisions. 

SSA reserves the option of discussing 
applications with, or referring them to, 
other Federal or non-Federal funding 
sources when this is determined to be in 
the best interest of the Federal 
government or the applicant. 

G. Special Considerations for Funding 

Within the limits of available Federal 
funds, SSA will make financial 
assistance awards consistent with the 
statutory authorities governing the SSA 
RDP and this announcement. In making 
these decisions, preference may be 
given to applications which feature: a 
substantial innovation that has the 
potential to improve theory or practice 
in the VR of persons on SSA’s disability 
rolls; a model practice or set of 
procedures that hold the potential for 
dissemination to, and utilization by 
organizations involved in the 
administration or delivery of disability 
services; and, substantial involvement 
(either Financial or programmatic) of the 
private sector and the possibility of a 
large degree of benefit for a small 
Federal investment. To the extent 
possible, final decisions will reflect the 
equitable distribution of assistance 
among the States, geographical areas of 
the nation and rural and urban areas. 
SSA will also take into account the need 
to avoid duplication of effort in making 
funding decisions. 

H. Criteria for Screening and Review 

All applications that meet the 
deadline will be screened to determine 
completeness and conformity to the 
requirements of this announcement. 
Complete, conforming applications will 
then be reviewed and evaluated. 

I. Screening Requirements 

In order for an application to be in 
conformance, it must meet all of the 
following requirements: 

(a) Number of copies: An original 
signed application, with the signature 
appearing on the Face Sheet (SF-424) 
and two copies must be submitted. Six 
additional copies are optional but will 
expedite proceesing. 

(b) Length: The narrative portion of 
the application MUST NOT EXCEED 25 
DOUBLE-SPACED PAGES (or 13 single¬ 
spaced pages) typewritten on one side 
of the paper only. 

(c) Selection of priority area: In item 7 
of the Face Sheet (SF/424), indicate one 
priority area only for which the 
application is being submitted. If not 
submitted in response to any of the 
priority areas specified by this 
announcement, indicate “nonpriority." 


UNDER NO CIRCUMSTANCES WILL 
APPLICATIONS THAT DO NOT MEET 
THESE SCREENING REQUIREMENTS 
BE REFERRED TO INDEPENDENT 
REVIEWERS. 

2. Evaluation Criteria 

Applications which pass the screening 
will be reviewed by at least three 
individuals. Reviewers will score the 
applications, basing their scoring 
decisions on the following criteria: 

(a) Project Objectives: 5points. The 
application details the specific 
objectives of the project. 

(b) Background/Importance of 
Project: 10points. The application 
clearly describes the problem, issue or 
situation that prompts the applicant’s 
proposal. The need for the project is 
discussed in terms of local, regional or 
national significance and the importance 
of the issues to be addressed. It also 
summarizes the state-of-the-art in 
resolving these problems, including how 
this project builds upon previous work, 
how it advances the state of knowledge 
from a national perspective, and how it 
addresses a priority need identified in 
this announcement (or in the case of a 
"non-priority" project, how it addresses 
the goals and objectives of this 
announcement). Where appropriate, 
attention is paid to the larger 
significance (regional, national) of this 
project, beyond its actual 
implementation site(s). 

(c) Project Methodology: 20 points. 

The application lists specific hypotheses 
or systems to be tested, including how 
they relate to the project objectives. It 
includes relevant information about the 
experimental design of the project, 
where appropriate, including how 
control and comparison groups will be 
formed, the intended number of 
subjects, how group size will be 
determined, the process of identifying 
“eligible" subjects, and incentives to 
encourage subjects to participate. 
(NOTE: Projects addressing descriptive 
studies under Priority Area 5 will 
instead present a detailed design for 
identification, review and analysis of all 
relevant materials. The application 
should further detail how that analysis 
will be channeled into meaningful 
implementation/utiiization models and 
strategies.) 

(d) Evaluation Plan: 15 points. The 
proposed project will be judged a 
success or failure by specified criteria. 
The project evaluation plan should 
specifically describe the following: type 
of data to be collected, procedures for 
collection, frequency of collection, types 
of analysis to be performed, who is to 
conduct the evaluation, and the 
expected costs and benefits to SSA (e.g.. 


administrative efficiencies, estimated 
annual benefit savings relative to the 
current DI and SSI programs, etc.). 
Projects which are not designed to test a 
specific hypothesis, procedures, or 
system should specify the information or 
types of recommendations to be 
produced and the programmatic or 
administrative advantages (benefits) 
and resource requirements (costs) 
involved. 

(e) Work Plan: 20 points. The 
application provides specific plans for 
conducting the project in terms of the 
tasks to be performed. It includes 
relevant information about: (1) the tasks 
to be completed in the project. (2) a 
chart with tasks laid out over time 
(Gantt chart), (3) a clear description of 
how much time and how many staff will 
be needed to complete each task, (4) the 
products to be developed over the 
course of the project, and (5) proposed 
formats for the submission of interim 
and final progress reports to SSA. 

(f) Organizational Capability: 10 
points. The resources that will be needed 
to conduct the project are specified 
including personnel, time, funds and 
facilities. These resources should be 
adequate to meet the work plan 
described in the application. The staff 
(or other personnel resources) should be 
qualified and possess the variety of 
abilities required to produce final results 
that are readily comprehensible and 
usable. The qualifications of top staff 
who would have little or no direct 
impact on the project would not be 
relevant. The staffing pattern clearly 
links responsibilities to project tasks. 
The total cost of the project is 
reasonable in view of the anticipated 
results. Any collaborative effort with 
other agencies or organizations is 
clearly identified, and written 
assurances referenced. A description by 
category (personnel, travel, etc.) of total 
funds required and of the sources of 
outside support that will be used to meet 
the matching requirement is included. 
The funds (total of Federal funds and 
non-Federal funds) are specified. The 
location and adequacy of the facilities 
are provided. 

(g) Implementation Potential: 15 
points. The application addresses the 
costs and benefits that might accrue 
from replication of the project results. 
Discussion is included of special 
features of the target group(s) for which 
this proposal is designed, how final 
products will facilitate utilization of 
project findings, and plans to continue 
the project or implement its findings 
after completion. 

(h) Dissemination of Results: 5 points. 
The proposed project specifies the 
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means to be used to disseminate results 
and promote utilization of these results 
by others in the field. If applicable, 
specific training methods, training 
materials and target audiences to which 
methods and materials would be 
addressed should be identified. 

THESE EVALUATION CRITERIA 
CORRESPOND TO THE OUTLINE FOR 
THE NARRATIVE SECTION OF TI IE 
APPLICATION. THE DESCRIPTIONS 
OF THE EIGHT CRITERIA ABOVE 
SHOULD BE USED IN DEVELOPING 
THE PROGRAM NARRATIVE. ALSO 
REFER TO THE OUTLINE IN SECTION 
IV. 

/. Closing Date for Receipt of 
Applications 

The closing date for submittal of 
applications under this announcement is 
August 17.1987. Applications must be 
mailed or hand-delivered to: 

Grants Management Staff, Division of 

Contract and Grant Operations, OAG, 

OMBP, Social Security 

Administration, 1-C-l Dogwood West 

Buildings, 1848 Gwynn Oak Avenue, 

Baltimore, Maryland 21o7, Attention: 

SSA-RDP-1. Priority Area:- 

Hand-delivered applications are 
accepted during the hours of 8:00 a.m. to 
5:00 p.m., Monday through Friday. An 
application will be considered as 
meeting the deadline if it is either: 

1. Received on or before the dealine 
date at the above address; or 

2. Mailed through the United States 
Postal Service or sent by commercial 
carrier on or before the deadline date 
and received in time to be considered 
during the competitive review and 
evaluation process. Applicants are 
cautioned to request a legibly dated U.S» 
Postal Service postmark or to obtain a 
legibly dated receipt from a commercial 
carrier or the U.S. Postal Service. Private 
metered postmarks are not acceptable 
as proof of timely mailing. 

Applications which do not meet the 
above criteria are considered late 
applications. SSA will notify each late 
applicant that its application will not be 
considered in the current competition. 

Paperwork Reduction Act 

This notice contains reporting 
requirements m “The Application 
l^ocess" section. However, the 
information is collected using Form 
SSA-96, Federal Assistance, which has 
OMB clearance number 0960-0184. 

Executive Order 12372— 
Intergovernmental Review of Federal 
Programs 

This program is not covered by the 


requirements of Executive Order 12372 
relating to the Federal policy for 
consulting with State and local elected 
officials on proposed Federal financial 
assistance. 

(Catalog of Federal Domestic Assistance 
Program No. 13.812—Assistance Payment?*— 
Research and Demonstrations) 

Dated: fune 22.1987. 

David A. Rust. 

Associate Commissioner (or Disability. 

Approved: June 22,1987. 

Dorcas R. Hardy, 

Commissioner of Social Security. 

Section IV—Instructions for Completing 
Applications 

A. Application Package 

In order to expedite the processing of 
applications, we request that you adhere 
to the following instructions explicitly. 
An application may be considered 
incomplete and returned if it fails to 
follow the instructions or if the material 
presented is insufficient to permit an 
adequate review. 

—Type the application using standard- 
size type. 

—Type on one side only. 

—Reproduced copies should be single- 
sided. 

—Do not bind or staple the applications. 
Secure them with rubber bands or 
paper clips. 

—If continuation pages are required, 
please use standard size (8Vfe” X 
11”) white bond paper. 

—All items on the forms must be 

completed. Enter “NONE** or “NA" 
(not applicable) whenever 
appropriate. 

—Do not use covers, binders or tabs. 

—Do not include extraneous materials 
such as agency promotion 
brochures, slides, tapes, film clips, 
etc. It is not feasible to use such 
items in the review process, and 
they will be discarded if included. 

—All applicants will be automatically 
notified of receipt and of the 
identification number assigned to 
their application. This number and 
priority area must be referred to in 
ALL subsequent communication 
with SSA concening the application. 
If acknowledgement is not received 
within 30 days after the deadline 
date, please notify SSA by 
telephone (301) 594-0284. 

—Applicants should be advised that 
SSA staff can not release pre- 
decisional information relative to an 
application other than that it has 
been received and that it is going 
through the review process. 


Unnecessary inquiries delay the 
award process. Once a decision is 
reached, the applicant will be 
notified as soon as possible of the 
acceptance or rejection of the 
application. 

—ALL APPLICANTS MUST SUBMIT 
AN ORIGINAL AND 2 COPIES OF 
THE COMPLETED APPLICATION 
FORM SSA-96. 

B. Content of the Application 

Each copy of the application must 
contain a FACE SHEET (SF-424). and be 
completed and assembled in accordance 
with the following instructions: 

t. PART I. FACE SHEET of the 
application including the project 
summary descriptions; 

2. PART II. PROJECT APPROVAL 
INFORMATION; 

3. PART in, BUDGET 
INFORMATION; 

4. PART IV. PROGRAM NARRATIVE; 

5. PART V, ASSURANCES; and, 

6. Letters which show collaboration or 
substantive commitment to the project 
by organizations other than the 
applicant organization. These letters are 
not part of the narrative and, therefore, 
are not counted against the 25-page limit 
for the narrative. 

C. Preparing the Application 
PART I—FACE SHEET (SF-424) 

The following instructions are 
provided for completing Sections I and 
II: 

Item 1. Not applicable. 

Item 2a. Applicant's own control 
number, if desired. 

Item 2b. Date SECTION I is prepared 
(at applicant's option). 

Item 3a. Not applicable. 

Item 3b. Not applicable. 

Item 4a. Thru 4h. Legal name of 
applicant, name of primary organization 
unit which will undertake the assistance 
activity, complete address of applicant, 
and name and telephone number 
(incuding area code) of the person who 
can provide further information about 
this request 

If the payee will be other than the 
applicant, enter under SECTION IV— 
REMARKS, the payee's name, 
department or division, complete 
address, and employer identification or 
HHS entity number. 

If the contact person is other than the 
Project Director, furnish (if known) the 
Project Director’s name, title, and 
telephone number under SECTION IV— 
REMARKS. 
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Item 5. Employer Identification 
Number (EIN) of applicant as assigned 
by the Internal Revenue Service. 

If the applicant has been assigned a 
Department of Health and Human 
Services (DHHS) entity number 
consisting of the Internal Revenue 
Service (IRS) employer identification 
number prefixed by “1" and suffixed by 
a two-digit code, enter the full DHHS 
entity number. Otherwise, enter the IRS 
employer identification number. 

Item 6a. Use Catalog of Federal 
Domestic Assistance (CFDA) number 
13.812. 

Item 6b. Not applicable. 

Item 7. Select a title that is both short 
and descriptive. Include the priority area 
under which this application is 
submitted. If the application is not 
submitted in response to any of the 
priority areas specified in this 
announcement, indicate “nonpriority." 

Project Summary Description. Item 7 
also asks for a summary description of 
the project using Section IV of SF-424. 

In place of Section IV, attach a separate 
sheet of 8V2 x 11 plain paper to provide 
this summary description of the project. 
Clearly mark this separate page with the 
applicant name as shown in item 4a. and 
the priority area as shown in item 6b. 
The summary description should not 
exceed 1,200 characters, including 
words, spaces and punctuation. These 
1,200 characters become part of the 
computer data base on each project. 

The description should be specific and 
concise. It should describe the 
objectives of the project, the approaches 
to be used and the outcomes expected. 
At the end of the summary, list major 
products that will result from the 
proposed project (such as software 
packages, materials, management 
procedures, data collection instruments, 
training packages or videos). Remember 
this summary description is limited to 
1,200 characters. This information, in 
conjunction with the information on the 
Face Sheet (SF-424), becomes the 
project’s “abstract", and will be the 
major source of information about the 
project. 

Item 8. “City" includes town, 
township and other municipality. 

Item 9. List only largest unit or units 
affected, such as State, county, or city. 

Item 10. Estimated number of persons 
directly benefiting from project. 

Item 11. Not applicable. 

Item 12. Amount requested or to be 
contributed during the first funding/ 
budget period by each contributor. 

Value of in-kind contributions should be 
included. 

Item 12a. Amount requested from the 
Federal government. 


Item 12b. Amount applicant will 
contribute. 

Item 12c. Amount from State, if 
applicant is not a State. 

Item 12d. Amount from local 
government, if applicant is not a local 
government. 

Item 12e. Amount from any other 
sources. Explain in SECTION IV. 

Item 12f. Total of lines 12a through 
12e. 

Item 13a. Congressional district of the 
applicant. 

Item 13b. The district(s) where most of 
the action work will be accomplished. If 
city-wide or State-wide, covering 
several districts, write "city-wide" or 
“State-wide." 

Item 14. Not applicable. 

Item 15. Approximate date project 
expected to begin, beginning on or after 
September 30,1987. 

Item 16. Estimated number of months 
to complete project after Federal funds 
are available. 

Items 17. thru 20. Not applicable. 

Item 21. Check appropriate box as to 
whether SECTION IV of form contains 
remarks and/or additional remarks are 
attached. 

Item 22a. Complete if application is 
subject to Executive Order (E.O.) 12372 
(State review and comment). 

Item 22b. Check if application is not 
subject to E.O. 12372. 

Item 23a. Name and title of authorized 
representative of legal applicant. 

Item 23b. To be valid and acceptable 
for review, an application must be 
properly executed by an individual 
authorized to act for the applicant 
organization and to assume the 
obligations imposed by the requirements 
and conditions for any grant award 
including the applicable Federal 
regulations. If the authorized official is 
not available, an individual authorized 
to act on his/her behalf may sign as 
"acting for" the designated official. 

PART II—PROJECT APPROVAL 
INFORMATION 

Negative answers will not require an 
explanation. Provide supplementary 
data for all “Yes" answers in the space 
provided in accordance with the 
following instructions: 

Item 1. Provide the name of the 
governing body establishing the priority 
system and the priority rating assigned 
to this project. 

Item 2. Provide the name of the 
agency or board which issued the 
clearance and attach the documentation 
of status or approval. 

Item 3. Attach the clearinghouse 
comments for the application. If 
comments were submitted previously 
with a preapplication, do not submit 


them again but any additional comments 
received from the clearinghouse should 
be submitted with this application. 

Item 4. Furnish the name of the 
approving agency and the approval date. 

Item 5. Show whether the approved 
comprehensive plan is State, local or 
regional, or if none of these, explain the 
scope of the plan. Give the location 
where the approved plan is available for 
examination and state whether this 
project is in conformance with the plan. 

Item 6. Show the population residing 
or working on the Federal installation 
who will benefit from this project. 

Item 7. Show the percentage of the 
project work that will be conducted on 
federally-owned or leased land. Give the 
name of the Federal installation and its 
location. 

Item 8. Describe briefly the possible 
beneficial and harmful impact on the 
environment of the proposed project. If 
an adverse environmental impact is 
anticipated, explain what action will be 
taken to minimize the impact. 

Item 9. State the number of 
individuals, families, businesses or 
farms this project will displace. 

Item 10. Show the Federal Domestic 
Assistance Catalog number, the program 
name, the type of assistance, the status 
and the amount of each project where 
there is related previous, pending or 
anticipated assistance. Use additional 
sheets, if needed. 

PART III—BUDGET INFORMATION 

SECTIONS A, B, C, and D should 
include budget estimates for the first 
budget period (usually 12 months) and 
SECTION E should present the need for 
Federal assistance in the subsequent 
budget period(s). 

SECTION A—BUDGET SUMMARY 

Grant applicants requesting 
assistance to conduct activities under 
grant programs administered by SSA are 
expected to contribute towards the total 
cost of the activity. These costs must be 
reflected in the grant application. The 
budget for the activity must include 
funds requested from SSA and the 
applicant’s share of allowable costs. 

Line 1, Columns a and b—In column a, 
enter “SSA” and in column b. enter the 
Catalog of Federal Domestic Assistance 
number. 

Leave columns c and d blank. Enter in 
column e the amount of Federal funds 
needed to support the project for the 
first funding period (usually 12 months). 
Enter in column f the amount of the cost 
of the project to be borne by the 
applicant. Enter in column g the total of 
columns e and f. 
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Lines 2 through 5, columns a through g 
of this section are not to be completed. 

SECTION B—BUDGET CATEGORIES 

Enter in column 1 the amount of 
Federal funds requested. Leave columns 
2. 3, 4. and 5 blank. 

Lines 6a-h—Show the estimated 
Federal costs for each object class 
category in column 1. 

Line 6a—Personnel 

Show salaries and wages only. Fees 
and expenses for consultants should be 
included on line h—Other. In computing 
estimated salary charges, an 
individual’s base salary represents the 
total authorized annual compensation 
that an applicant organization would be 
prepared to pay for a specified work 
period. The base salary excludes income 
that an individual may be permitted to 
earn outside of full-time duties to the 
applicant organization. 

Line 6b—Fringe Benefits 

Fringe benefits may be requested as a 
direct cost to the extent that they are 
treated consistently by the applicant 
organization as a direct cost to all 
sponsors. As an alternative, fringe 
benefits may be included in the 
calculation of the applicant 
organization's indirect costs. If a fringe 
benefit rate has been negotiated with 
the Department of Health and Human 
Services or another Federal agency, 
indicate the agency and the applicable 
rate under SECTION F. Otherwise, 
indicate the method used in computing 
the amount of fringe benefits claimed. 

Line 6c—Travel 

Include the cost of travel for 
employees only. Travel for consultants 
should be included on line 6h—Other. 
Under SECTION F describe the purpose 
of any travel, number of trips involved, 
destinations, individuals who will be 
traveling and the projected cost per trip, 
i.e., local transportation, air travel, per 
diem, etc. Include the computations used 
in determining the cost. 

Line 6d—Equipment 

Include only nonexpendable personal 
property which has a useful life of more 
than 2 years and an acquisition cost of 
$500 or more per unit. Under SECTION 
F. list and explain the need for each item 
of equipment. 

Line 6e—Supplies 

Include all tangible personal property 
except that listed on line 6d. If the total 
exceeds $500. list and explain the need 
for the items under SECTION F. 


Line 6f—Contractual 

Include all procurement contracts 
(except those which belong on other 
lines such as equipment, supplies, 
consultant services, etc.). List each 
contract, the amount and purpose under 
SECTION F. 

Line 6g—Construction 

SSA programs do not have 
construction authority but may support 
limited alteration and renovation costs. 
Amounts included under this category 
must be fully explained under SECTION 
F. 

Line 6h—Other 

Use for all direct costs not clearly 
covered by lines a through g. Examples 
are computer use charges, consultant 
costs and equipment rentals. Amounts 
entered under this category must be 
itemized and fully explained under 
SECTION F including the method used 
in computing the cost. 

Line 6i—Total Direct Costs 

Enter the total of lines 6a through 6h. 
Line 6j—Indirect Costs 

Applicants which are State and local 
governments, enter the amount of 
indirect costs. List and explain these 
costs under SECTION F. Indicate if the 
costs are claimed in accordance with an 
approved State cost allocation plan. 

Applicants other than State and local 
governments, enter the amount of 
indirect costs. If the costs are claimed in 
accordance with an approved indirect 
cost rate negotiated with the 
Department of Health and Human 
Services or another Federal agency, 
include the name of the agency and the 
rate under SECTION F. If a rate has not 
been negotiated, list and explain the 
costs including the method of 
computation. 

Line 6k—Totals 

Enter the total of lines 6i and 6j. 

Line 7—Program Income 

Enter the estimated amount of income, 
if any, expected to be generated from 
this project. Do not add or subtract this 
amount from the total project amount. 
Explain the nature and source of income 
under SECTION F. 

SECTION C—NON-FEDERAL 
RESOURCES 

On line 8, column a, enter SSA. In 
column b enter the amount of funds or 
the value of in-kind contributions to be 
provided by the applicant. In column c, 
enter the amount of State funds. In 
column d, enter the amount of funds or 
the value of in-kind contributions from 


other sources. Enter the totals in column 
e. Line 12 need not be completed. 

SECTION D—FORECASTED CASH 
NEEDS 

Line 13—Enter the amount of cash 
needed by quarter during the first year. 

Line 14—Enter the amount of cash 
from all other non-Federal sources 
needed by quarter during the first year. 

Line 15—Enter the totals of amounts 
on lines 13 and 14. 

SECTION E—BUDGET ESTIMATES OF 
FEDERAL FUNDS NEEDED FOR 
BALANCE OF THE PROJECT 

Enter in the proper columns the 
amounts of Federal Funds which will be 
needed to complete the project over the 
succeeding funding periods (in years). 
Enter the total for each of the future 
years on line 16k 

SECTION F—OTHER BUDGET 
INFORMATION 

Attach additional sheets if necessary 
in explaining and justifying the items 
contained in the project budget 
(SECTION B). The information provided 
should include sufficient detail to 
facilitate a determination as to the 
allowability, relevance to the project, 
and cost/benefit. 

SECTION H—PERSONNEL 

1. Personnel 

List all personnel chargeable as a 
direct cost to the project by title, salary 
and percentage of effort. Include names 
for key positions only. 

Enter in column 1 the annual (12 
months) salary rate for each position 
which will be filled for all or any part of 
the year by an incumbent working on 
the project. This rate may not be more 
than that paid by the grantee to other 
employees in comparable positions or, if 
the grantee has no comparable 
positions, the rate may not be more than 
that paid for such services elsewhere in 
the community. 

Enter in column 2 the number of 
months the position will be filled by an 
incumbent working on the project., 

Enter in column 3 the percent of time 
or effort the incumbent will devote to 
the project during the number of months 
shown in column 2. 

Enter in column 4 the total amount 
required, as computed from the 
information shown in columns 1 through 
3. Use the following formula: 

Annual Salary (col. 1) x No. of 
Months (col. 2) divided by Percent of 
Effort (col. 3)=Total Amount Required 
(col. 4) 
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2. Fringe Benefits 

Enter in the parenthesis the applicable 
fringe benefit rate(s). In column 4. enter 
the amount determined by applying the 
rate to the total of the salaries in column 
4 to which the rate(s) applies. 

3. Option for Salary Detail Submission 

Applicants may request that the 
salary rates and amount requested for 
individuals not be made available to 
HHS reviewing consultants. To do so. an 
additional copy of this page must be 
submitted, complete in all respects, 
except that columns 1 and 4 may be left 
blank. 

4. Function/Task Description 

Attach a description of the function or 
task to be performed for all personnel 
listed. 

PART IV—PROGRAM NARRATIVE 

The review of grant applications is 
aided materially when project 
descriptions are presented in a 
reasonably uniform pattern. For this 
reason, the following guidelines should 
be used in completing the program 
narrative. The program narrative is not 
to exceed 25 pages typed double-spaced, 
or 13 pages typed single-spaced and 
should provide information on how the 
application meets the evaluation criteria 
in Section III. Pages should be typed on 
one side only of standard-size white 
bond paper. Each page should be 
numbered consecutively at the bottom 
beginning with page IV-1. 

The program narrative should 
describe the major issues of concern, the 
research and demonstration 
methodology to be used in addressing 
these issues, and the potential for 
implementation of the results. Review of 
the narrative will concentrate on the 
above and on the manageability of the 
design as reflected in the work plan. 
Should the proposed project be funded, 
the information provided in the 
narrative will form the basis for 
monitoring the project and evaluating 
progress for future funding decisions, as 
well as aid SSA in planning for required 
technical assistance and for the 
implementation and dissemination of 
project findings. 

The narrative should be organized 
under the following major headings as 
appropriate: 

A. Project Title and Objectives 

B. Background and Importance of 
Project 

C. Research and Demonstration 
Methodology 

D. Evaluation Plan 

E. Work Plan 

F. Organizational Capacity 


G. Implementation Potential 

H. Dissemination of Results 

The program narrative should be 

completed as follows: 

A. Project Title and Objectives 

I. Select a title that is both short and 
descriptive. 

2. Specify the objectives of the project. 

B. Background and Importance of 
Project 

1. Discuss the major areas the project 
will address and the national 
significance of these problem areas. 
Include factual comments on the number 
of individuals (recipients) affected and 
the magnitude of the human, physical 
and fiscal resources involved. 

2. Discuss the state-of-the-art in 
resolving these problems. Include 
approaches that have been or are being 
taken in resolving the problems and the 
outcomes of these approaches. Also 
include (1) the organizational structures 
which currently deal with the problems. 
(2) the services provided, and (3) the 
administrative methods currently used. 

3. Discuss the approaches proposed 
for resolving the problems included with 
this project and the rationale supporting 
the proposed resolution. 

4. If the performance of any of the 
project activities is to be transferred to a 
third party (e.g., evaluation of the 
project—see Section IV.D.) include the 
following information: 

(a) a description of the activities in 
question; (b) a justification for the 
performance by a third party; (c) 
estimated costs and time schedule; and 
(d) a description of the kinds of 
organizations or other parties to be 
selected and the method of selection. 

5. Summarize important results 
obtained by others which bear on this 
project, citing publications where 
applicable. It should be apparent from 
the summary that existing literature has 
been critically reviewed and that related 
programs being carried on elsewhere are 
known to the applicant. 

6. Cite the most important 
publications of the project director on 
this or closely related work. If none, list 
the most important publications in other 
related fields over the last 5 years. 

C. Research and Demonstration 
Methodology 

1. List the hypotheses to be tested and 
explain how they relate to the project 
objectives. 

2. If experimental and control groups 
are appropriate, discuss the 
experimental design of the project. 

a. Discuss how the control or 
comparison groups will be formed. 
Specify how subjects will be selected 


(and who will do the selecting) for both 
control and test populations. 

b. Indicate the intended number of 
subjects to be served (enrolled, 
surveyed, etc.). 

c. Specify how the size of these groups 
will be or was determined based n the 
hypotheses to be tested. 

d. Describe the process of identifying 
and acquiring “eligible" subjects. 

e. Describe any incentives to 
encourage subjects to participate. 

f. Describe how dropouts will be 
handled. 

g. Comment on the methodological 
problems that may arise and how they 
will be treated. 

3. Explain by what procedures the 
hypotheses will be rejected or accepted. 

D. Evaluation Plan 

The evaluation plan refers only to the 
plan for evaluating the ultimate success 
or failure of the project and not the plan 
for evaluating the progress of the project 
staff in accomplishing the project 
objectives. The latter evaluation will be 
an ongoing effort of SSA research and 
demonstration staff. 

1. Discuss the criteria by which the 
project will be judged a success or 
failure. 

2. List the data to be collected and the 
normal variability associated with the 
data. 

3. Indicate by what procedures the 
data are to be collected (survey, 
computer tapes, interviews, etc.) and 
how often. 

4. Discuss how the data are to be 
analyzed to establish the success or 
failure of the project. 

5. Indicate who is to conduct the 
evaluation. If an independent contractor, 
include the scope of work for the 
Request for Proposal (RFP). 

E. Work Plan 

1. List and describe each task (at least 
one paragraph per task) that must be 
completed to carry out the project. (Most 
projects should have between 10 and 20 
tasks.) 

2. Specify the product(s) for each task 
that can be provided to SSA on request 
as proof that the task has been 
completed. 

3. Prepare a Gantt chart showing the 
start and end dates for each task. 

Include milestones such as: 

—Onsite acquisition of staff; 

—physical acquisition of facilities and 
equipment; 

—pretest of measurement devices; 

—establishment of linkages with 
ongoing programs; 

—acquisition of subject for testing; 

—signing of agreements and contracts; 
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—arrangements with public and private 
agencies to provide services, data 
or other support; 

—steps to involve potential users; and 
—completion and dissemination of final 
report. 

4. Show the level of effort in work- 
months (by project personnel, if 
possible) required to complete each 
task. 

5. Indicate the formats for the interim 
and final progress reports to be 
submited to SSA. 

F. Organizational Capacity 
Project Staff and Facilities 

1. Include a project staff organization 
chart and, if applicable, show the 
linkages with State/county organization 
charts. Note that the project Director 
should be full-time, if possible. 

2. Staff qualifications—Include a 
biographical sketch of the proposed 
Project Director and other key project 
staff, highlighting special qualifications 
that relate to the accomplishment of 
project objectives, such as education 
and experience. For each of the key staff 
not identified at the time of application, 
provide (in lieu of a biographical sketch) 
a job description, qualifications sought 
and a projection of how long after 
notification of grant award the 
recruitment of these staff will take. 

3. Discuss other qualifications of staff 
or of organizations affiliated with the 
project that enhance its potential 
success. 

4. Describe the facilities where the 
activity will be conducted and the 
location. 

Organizational Capability Statement 

A brief (maximum 2 pages double¬ 
spaced or one page single-spaced 
background description of how the 
applicant agency (or the particular 
division of a larger agency which will 
have responsibility for this project) is 
organized and the types and quantity of 
services it provides or research 
capabilities it possesses. This 
description should cover capabilities not 
included in the program narrative under 
project staff and responsibilities. It may 
include description of any current or 
previous relevant experience or describe 
the competence of the project team and 
its demonstrated ability to produce a 
final product that is readily 
comprehensible and usable. 

G. Implementation Potential 

1. Estimate the costs and the benefits 
that might accrue from replication or 


installation on a State-wide basis, 
specifying the assumptions and logic 
used in making the estimate. 

2. Specify any special features of the 
target group(s) and the operational 
environment in which the project will 
operate that would vary in other 
locations, thus influencing utilization 
potential, e.g., rural population, minority 
composition, political climate, 
governmental centralization or 
decentralization, etc. 

3. Specify how final products will be 
oriented toward facilitating 
implementation in other locations. 

4. Discuss commitments made by 
Federal, State or local governments and 
other organizations to continue the 
project or implement its findings after 
completion. 

H. Dissemination of Results 

1. Specify the means to disseminate 
the results and promote utilization of 
these results by others in the field. 

2. Describe the training methods and 
content to be packaged for 
dissemination and use for others. 

PART V—ASSURANCES 

Applicants are required to file Part V, 
Assurances, and the Assurance of 
Compliance with the DHHS Regulations 
under Title VI of the Civil Rights Act of 
1964 (Form HHS-441). Copies of these 
assurances are reprinted at the end of 
this announcement. 

D. Check List of Application 
Requirements 

Before submitting the application for 
grant support, check to assure that the 
following items are included: 

Formal application prepared on Form 
SSA-96, assembled in the following 
order: 

-PART I, Face Sheet (SF 424) has 

been completed according to the 
instructions, includes priority area in 
item 7, is signed by an authorized 
official, and has a project summary 
description attached; 

-PART II, Project Approval 

Information; 

-PART III, Budget Information, 

section A, B, C, D, and E are 
completed; 

-PART IV, Program Narrative, 

does not exceed 25 pages and includes 
an organizational capability statement 
not exceeding 2 pages; and 

-PART V, Assurances. 

Other Forms: 


CIVIL RIGHTS: 

-Assurance Filed with HHS. 

or 

-Completed Form HHS-441 

enclosed 

APPLICATION CERTIFICATIONS (to 
be completed by for-profit organizations 
applying for grant support): 

-Certifications Included 

-Certifications Not Applicable 

MAILING: 

-An Original and 2 copies of the 

Application 

E. Points to Remember 

• At least 25 percent of the TOTAL 
cost for each budget period (generally 12 
months) of proposed projects must come 
from a source other than the Federal 
government (1 dollar match for every 3 
dollars requested from SSA). An 
application may be unduly penalized in 
the review process by careless errors 
relating to the computation of the non- 
Federal share or match. 

• You are required to send an original 
and two copies of an application. Six 
additional copies are optional, but will 
expedite processing. 

• Designate in item 7 of the Face 
Sheet (SF-424) the priority area under 
which the application is being 
submitted. If not submitted in response 
to any of the prior areas specified in this 
announcement, indicate “nonpriority." 

• APPLICATIONS CONTAINING 
NARRATIVES LN EXCESS OF 25 
TYPEWRITTEN DOUBLE-SPACED 
PAGES (OR 13 SINGLE-SPACED 
PAGES) WILL NOT BE GIVEN 
FURTHER CONSIDERATION. 

• The project summary description of 
1,200 characters or less is an essential 
element of the application. It is 
important that the summary description 
accurately reflects the nature and scope 
of the proposed project. 

• Follow the recommended format as 
closely as possible in preparing the 
program narrative. The format reflects 
the evaluative criteria which will be 
used by reviewers to evaluate 
applications. 

• Do not include letters endorsing or 
supporting the project. 

• The qualifications of key staff 
should be described in a few paragraphs 
rather than in formal vitae. Vitae or 
resumes are not to be provided and will 
not be included in the applications 
provided to reviewers. 
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• Although multiple applications (of 
different concepts from the same 
applicant are not prohibited, they are 
not encouraged. 

• THE ACTIVITIES BELOW 
GENERALLY WILL NOT MEET THE 
PURPOSES OF THIS 
ANNOUNCEMENT 

—projects whose main activity is a 
conference or meeting; 

—projects whose major product is a 
manual; 

—proposals which request expansion or 
continuation of existing services or 
programs; 

—proposals which would establish 
clearinghouses; or. 

—projects which are not in the best 
interests of the government. 

BILLING CODE 4190-11-M 
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PART I 


OMB Approve No 0346-0006 


FEDERAL ASSISTANCE 


1. TYPE 
OF 

SUBMISSION 

fbierk ap- 


□ NOTICE OF INTENT (OPTIONAL) 

□ PREAPPUCATION 

□ APPLICATION 

N/A 


2. APPLI¬ 
CANTS 
APPLI¬ 
CATION 
IDENTI¬ 
FIER 


a NUMBER 


b OATE 


Year month day 


IS 


3 STATE 
APPLI¬ 
CATION 
IDENTI¬ 
FIER 

NOTE TO BE 
ASSIGNED 
BY STATE 


•.NUMBER 


N/A 


b. DATE 
ASSIGNED 


Year month day 


N/A 


is 


Loam 


4. LEGAL APPLICANT/RECIPIENT 
a. Applicant Nama 
b Organization Unit 
c Straat/P.O. 8o« 
d City 
f Stata 

h Contact Paraon Warn# 

4 Telephone No) 


• County 
g. ZIP Coda 


5. EMPLOYER IDENTIFICATION NUMBER (EIN) 


6 

PRO¬ 

GRAM 

(From CFDA) 


a NUMBER 


I L 


MULTIPLE □ 


b. TITLE 


N/A 


7 TITLE OF APPLICANT'S PROJECT ( 


i taction IV ol *orm to prowda a aummary dat cn pton o* tha 


S. TYPE OF APPLICANT/RECIPIENT 





Priority Area 


Enter appropriate letter Q 


S. AREA OF PROJECT IMPACT (Name, a/cum. comntm. oetex etc.) 


10 ESTIMATED NUMBER 
OF PERSONS BENEFITING 


11. TYPE OF ASSISTANCE 

K-Ommc Onm 

~ Q ~* N/A 


fsssh cm 


ta. 


PROPOSED FUNDING 


13. 


CONGRESSIONAL DISTRICTS OF: 


•.FEOERAL 

% .00 

b APPLICANT 

00 

C. STATE 

00 

d LOCAL 

00 

a OTHER 

00 1 

1 Total 

!* ooi 


B. APPLICANT 


IS PROJECT START 

D* 1 * Year month do\ 

IS 


b. PROJECT 


14. TYPE OF APPLICATION 


.□ 


IS PROJECT 
DURATION 


IS. FEDERAL AGENCY TO RECEIVE REQUEST 


IS OATE DUE TO 

FEDERAL AGENCY I 

n7a— 


N/A « 


Year month day 



N/A 


a ORGANIZATIONAL UNIT (IF APPROPRIATE) 


N/A 


b. ADMINISTRATIVE CONTACT (IF KNOWN) 

N/A 


C ADDRESS 


N/A 


22 

THE 

APPLICANT 

CERTIFIES 

THAT** 


To lha bati ol my krxy*Ao&ja and 
data in ftaa praappN^tton/appBcaBon 
art trua and oonacL tba dooumant hat 
baan duly auSwraad by tba go^rTtng 
body ol ma appfccant and tha appfccant 
oM comply oidt) S»a attacbad aaa^aw 
4 lha utilanca • approval 


20. EXISTING FEOERAL GRANT 

IDENTIFICATION NUMBER 

N/A 


21 REMARKS AOOEO 


□ Y W _n_N0_ 


•. YES. THIS NOTI6E OF ll^f/^^PPU^THDN/APPuCAl^ WAS MADE AVAILABLE TO THE STATE 
EXECUTIVE OROER 12372 PROCESS FOR REVIEW ON: 

OATE_ 

b NO. PROGRAM IS NOT COVERED BY E.O 12372 □ 

OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR REVIEW U 


23 

CERTIFYING 

REPRE¬ 

SENTATIVE 


a. TYPED NAME ANO TITLE 


b SIGNATURE 


24. APPLICA¬ 
TION 

RECEIVED 


IS 


2S. FEOERAL APPLICATION IDENTIFICATION NUMBER 


26. FUNOING 

a. FEOERAL 

% 00 

b APPLICANT 

.00 

d STATE 

00 

d. LOCAL 

.00 

a. OTHER 

00 

1. TOTAL 

s 00 


26. FEDERAL GRANT IDENTIFICATION 


30. 

STARTING 
OATE IS 


27 ACTION TAKEN 

□ a. AWARDED 

□ b REJECTEO 

□ c. RETURNED FOR 

AMENDMENT 

□ d RETURNED FOR 

E O 12372 SUBMISSION 
BY APPLICANT TO 
STATE 

□ a. (DEFERRED 

□ I. WITHDRAWN 


Year month day 


29 ACTION DATE* 


IS 


31 CONTACT FOR ADDITIONAL INFORMA¬ 

TION ( Name and telephone number) 


Yeor month date 


32 

ENOING 

DATE 


Year month 

IS 


33 REMARKS ADDED 


CD Vaa CD 


No 


NSN 7546-01-006-4162 
PREVIOUS EDITION 
IS NOT USABLE 


424-103 


STANDARD FORM 424 PAGE 1 (R#v. 

Preecnbed by ObiB Circular A HU 
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PART I (Continued) _ DETACH AND, AS NECESSARY. STAPL E TO ABOVE SHEET. 

SECTION IV—REMARKS (Please reference the propor Itom number from Section I, II or III. 11 applicable) 


STANDARD FORM 424 PAGE 2 (Rev 4-84) 
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PART II 

PROJECT APPROVAL INFORMATION 


FORM APPROVED 
OMB NO 0960-0184 


Item 1. 

Does this assistance request require State, local. Name of Governing Body 

regional, or other priority rating? Priority Rating _ 


Yes_No 


Item 2. 

Does this assistance request require State or local Name of Agency or 

advisory, educational or health clearance? Board _ 

-Yes -No (Attach Documentation) 

Item 3. 

Does this assistance request require clearinghouse (Attach Comments) 

review in accordance with Executive Order 12372? 

_Yes _No 


Item 4. 

Does this assistance request require State, local. Name of Approving Agency 

regional or other planning approval? Date_ 


Yes _No 


Item 5. 

Is the proposed project covered by an approved Check one: State □ 

comprehensive plan? Local □ 

Regional □ 

_Yes_No Location of Plan_ 

Item 6. 

Will the assistance requested serve a Federal Name of Federal Installation _ 

installation? Federal Population benefiting from Project 


Yes_No 


Item 7. 

Will the assistance requested be on Federal land or 
installation: 

_Yes_ 

Item 8. 

Will the assistance requested have an impact or 
effect on the environment? 


Name of Federal Installation 

Location of Federal Land _ 

Percent of Project _ 


See instructions for additional information to be 
provided. 


Yes_No 


Item 9. Number of: 

Will the assistance requested cause the displacement Individuals 

of individuals, families, businesses, or farms? Families _ 

Business - 
Farms _ 


Item 10. 

Is there other related assistance on this project See instructions for additional information to be 

previous, pending, or anticiated? provided. 


Yes_No 


Form SSA-96-BK (6-85) 
Destroy Prior Editions 
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Total 

(a) 

oo 




00 


Total 

0 

§ 

N/A 

V/N 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

1 

00 



A 




















00 



f 
























CO 

■g 

(0 

1 























8 

I 

cc 

o 

a ^ 

u. ^ 
c 
o 
z 









N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 



5 


00 




00 



























5 

00 










00 

00 

z 

o 

I- 

< 

s 

> 

CL 


Federal 

(•) 

oo 




00 

CO 

UJ 

cc 

o 

£ 

> 

1 

5 


N/A 

S 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

rr- 







O 

c 














o 

u. 

D 

00 








UJ 

5 

o 

1 

S 

00 











o> 

z 

K- 

LU 

o 

Q 

D 

CO 

h 

Ul 

O 

a 

D 

CO 

1 

< 

M 

? 

3 
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SECTION H - PERSONNEL 
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PART V 
ASSURANCES 

The Applicant hereby assures and certifies that it wilt comply with the regulations, policies, guidelines, and requirements including 
Executive Order 12372. and 45 CFR Part 74 as they relate to the application, acceptance and use of Federal funds for this Federally 
assisted project Also the Applicant assures and certifies with respect to the grant that: 


1. H possesses legal authority to apply for the grant, that a 
resolution, motion or similar action has been duly adopted 
or passed as an official act of the applicant's governing 
body, authorizing the filing of the application, including all 
understandings and assurances contained therein, and 
directing and authorizing the person identified as the 
official representative of the applicant to act inconnection 
with the application and to provide such additional infor¬ 
mation as may be required. 

2 It will comply with Title VI of the Gvil Rights Act of 1964 
(PL 88 352) and in accordance with Title VI of that Act. 
no person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participa¬ 
tion m. be denied the benefits of. or be otherwise sub¬ 
jected to discrimination under any program or activity for 
which the applicant receives Federal financial assistance 
end will immediately take any measures necessary to 
effectuate this agreement. 

3 It will comply with Title VI of the Civil Rights Act of 1964 
(42 USC 2000d) prohibiting employment discrimination 
where (1) the primary purpose of a grant is to provide 
employment or (2) discriminatory employment practices 
will result in unequal treatment of persons who are or 
should be benefiting from the grant-aided activity. 

4 It will comply with requirements of the provisions of the 
Uniform Relocation Assistance and Real Property Acqui¬ 
sitions Act of 1970 (P.L 91 -646) which provides for fair 
and equitable treatment of persons displaced as a result 
of Federal and Federally assisted programs. 

5. It will comply with the provisions of the Hatch Act which 
limit the political activity of employees 

6 It will comply with the minimum wage and maximum 
hours provisions of the Federal Fair Labor Standards Act. 
as they apply to hospital and educational institution 
employees of State and local governments 

7. It will establish safeguards to prohibit employees from 
using their positions for a purpose that is or gives the 
appearance of being motivated by a desire for private gam 
for themselves or others, particularly those with whom 
they have family, business, or other ties. 

8 It will give the grantor agency or the Comptroller General 
through any authorized representative the access to and 
the right to examine all records, books, papers, or docu¬ 
ments related to the grant. 

9 It will comply with all requirements imposed by the Fed¬ 
eral grantor agency concerning special requirements of 
law. program requirements, and other administrative 
requirements approved in accordance with 45 CFR 
Part 74 

10 It will insure that the facilities under its ownership, lease, 
or supervision which shall be utilized in the accomplish¬ 
ment of the project are not listed on the Environmental 
Protection Agency (EPA) list of violating facilities and that 


it w4l notify the Federal grantor agency of the receipt of 
any communication from the Director of the EPA Office of 
Federal Activities indicating that a facility to be used in the 
project is under consideration for listing by the EPA 

11. It will comply, to the extent applicable, with all the require¬ 
ments of Section 114 of the Clean Air Act. as amended 
(42 U.S.C. 1857. et seq.. as amended by Public Law 
91 -604) and section 308 of the Federal Water Pollution 
Control Act (33 U.S.C. 1251 et seq . as amended by Public 
Law 92-500). respectively, relating to inspection, moni¬ 
toring. entrv. reports, and information, as well as other 
requirements specified in section 114 and section 308 of 
the Air Act and the Water Act. respectively, and all regula¬ 
tions and guidelines issued thereunder. 

12. It will comply with the flood insurance purchase require¬ 
ments of Section 102(a) of the Flood Disaster Protection 
Act of 1973. Public Law 93-234, 87 Stat. 975. approved 
December 13. 1975. the purchase of flood insurance In 
communities where such insurance is available as a con¬ 
dition for the receipt of any Federal financial assistance 
for construction or acquisition purposes for use in any 
area that has been identified by the Secretary of the 
Department of Housing and Urban Development as an 
area having special flood hazards. 

The phrase "Federal financial assistance"' includes any 
form of loan, grant, guaraniy. insurance payment, rebate, 
subsidy, disaster assistance loan or grant, or any other 
form of direct of indirect Federal assistance. 

13 It will assist the Federal grantor agency in its compliance 
with Section 106 of the National Historic Preservation 
Act of 1966 as amended (16 U.S.C. 470). Executive Order 
11593. and the Archeological and Historic Preservation 
Act of 1966, (16 U.S.C. 469a-1 et seq ) by (a) consulting 
with the State Histone Preservation Officer on the con¬ 
duct of investigations, as necessary, to identify properties 
listed in or eligible for inclusion in the National Register of 
Histone Places that are subject to adverse effects (see 36 
CFR Part 800.8) by the activity, and notifying the Federal 
grantor agency of the existence of any such properties, 
and by (b) complying with ail requirements established by 
the Federal grantor agency to avoid or mitigate adverse 
effects upon such propen »es. 

14 The applicant agrees that it will comply with Section 504 
of the Rehabilitation Act of 1973. as amended (29 U S C. 
794, P.L. 93-112). and all requirements imposed by or 
pursuant to the regulations of the Department of Health 
and Human Services (45 C F R Pans 80. 81. and 84). 
promulgated under the foregoing statute The applicant 
agrees that, in accordance with the foregoing require¬ 
ments. no otherwise qualified handicapped person, by 
reason of handicap, shall be excluded from pamcipation 
in. be denied the benefits of. or be subjected to discrimina¬ 
tion under any program or activity receiving Federal 
financial assistance, and assures that it will take any 
measures necessary to effectuate this agreement 
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PART V 

ASSURANCES (Continued) 


15. It will comply with the Laboratory Animal Welfare Act of 
1965 (P.L. 89*44, as amended, 7 U.S.C. 231 et seq.) and 
regulations promulgated thereunder by the Secretary of 
Agriculture (9 C.F.R., Subchapter H) pertaining to the 
care, handling, and treatment of warm blooded animals 
held or used for research, teaching or other activities 
supported by Federal awards. 


PRIVACY ACT 

The Privacy Act of 1974 (5 U.S.C. 552a) gives individuals the 
right of access to information concerning themselves and 
provides a mechanism for correction or amendment of the 
records. The Privacy Act also provides for protection of infor¬ 
mation pertaining to an individual, but it does not prevent 
disclosure of such information if required to be released under 
the Freedom of Information Act The Privacy Act requires that 
a Federal agency, advise each individual whom it asks to 
supply information of the authority which authorizes the solici¬ 
tation, whether disclosure is voluntary or mandatory, the prin¬ 
cipal purpose or purposes for which the information is 
intended to be used, the use outside the agency which may be 
made of the information, and the effects on the individual, if 
any, of not providing all or any part of the requested 
information, 

SSA is requesting the information called for in this application 
pursuant to its statutory authority for awarding grants. Provi¬ 
sion of the information requested is entirely voluntary The 
collection of this information is for the purpose of aiding in the 
review of applications prior to grant award decisions and for 
management of SSA programs. A lack of sufficient informa¬ 
tion may hinder SSA's ability to review applications, monitor 
grantee performance, or perform overall management of grant 
programs 

This information will be used within the Department of Health 
and Human Services, and may also be disclosed outside the 
Department as permitted by the Privacy Act. including disclo¬ 
sures to the public as required by the Freedom of Information 
Act. to the Congress, the National Archives, the bureau of the 
Census, law enforcement agencies upon their request the 
General Accounting Office, and pursuant to court order. It may 
also be disclosed outside the Department if necessary, for the 
following purposes: 

1 To the cognizant audit agency for auditing. 

2. To the Department of Justice as required for litigation. 


18. H will comply, to the extent applicable, with Title IX of the 
Education Amendments of 1972. 20 U.S.C. 1681. at. 
seq.. which provides that no person In the United States 
•hall, on the baaia of sex, be excluded from participation 
In. be denied the benefits of, or be subjected to discrimina¬ 
tion under any educational program or activity receiving 
Federal financial assistance. 


3. Toe congressional office from the record of an md»viooal 
in the response to an inquiry from the congressional 
office made at the request of that individual 

4 . To qualified experts not within the definition of Depart¬ 
ment employees as prescribed m the Department regu¬ 
lations (45 CFR, Part 5b.2) for opinions as a part of the 
application review process. 

5. To a Federal agency, in response to its request, in con¬ 
nection with the letting of a contract, or the issuance of a 
license, grant or other benefit by the requesting agency, 
to the extent that the record is relevant and necessary to 
the requesting agency's decision on the matter 

6. To individuals and organizations deemed qualified by 
SSA to carry out specific research related to the review 
and award processes of SSA 

7. To organizations m the private sector with whom SSA 
has contracted for the purpose of collating, analyzing, 
aggregating, or otherwise refining records in a system. 
Relevant records will be disclosed to such a contractor. 
The contractor shall be required to maintain Privacy Act 
safeguards with respect to such records. 

8. To the grantee institution relative to performance or 
administration under the terms and conditions of the 
award 

FREEDOM OF INFORMATION ACT 

The Freedom of Information Act and the associated Pubhc 
Information Regulations (45 CFR Pan 5) of the Department of 
Health and Human Services require the release of certain 
information regarding grants requested by any member of the 
public The intended use of the information will not be a 
criterion for release Grant applications and grant related 
repons are generally available for inspection and copying 
except that information considered to be an unwarranted 
invasion of personal privacy will not be disclosed For specific 
guidance on the availability of information, refer to 45 CFR 
Part 5 
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NOTICE 


GRANT FUNDS MAY NOT BE USED TO ATTEMPT TO 
INFLUENCE LEGISLATION PENDING BEFORE CONGRESS 

We direct the attention of potential HHS grantees to the fact 
that the following statutory provision (part of Sec. 407 of 
Pub. L. 95-480, 92 Stat. 1589) has applied to the Department's 
appropriations beginning with those for fiscal year 1979 and 
that such a provision is likely to continue to apply to its 
appropriations: 

"No part of any appropriation contained in this Act shall be used 
to pay the salary or expenses of any grant or contract recipient or 
agent acting for such recipient to engage in any activity designed 
to influence legislation or appropriations pending before the 
Congress." 

This means that the costs of attempting to influence legislation 
pending before Congress may not be charged either as direct or 
indirect costs to any HHS grant awarded from funds subject to the 
provision. Attempting to influence legislation is commonly called 
lobbying. 

This notice concerns only the charging to HHS grants of certain 
costs. Nothing in this notice is intended in any way to inhibit or 
discourage any party from exercising its lawful rights to attempt to 
influence legislation pending before Congress as long as the costs 
are not charged to an HHS grant. 


Department of Health and Human Services 
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APPLICATION CERTIFICATIONS 


To be completed by for-profit organizations only 


1. SMALL BUSINESS CERTIFICATION 

The applicant ( ) is, ( ) is not, a small business concern. A small business 

concern is defined as a business, including its affiliates, which is 

independently owned and operated, is not dominant in the field of operation 
and can further qualify under the criteria concerning number of employees, 
average annual receipts, or other criteria, as prescribed by the Small 
Business Administration. See Code of Federal Regulations, Title 13, Part 121, 
as amended, which contains detailed definitions and related procedures. 

2. MINORITY BUSINESS ENTERPRISE CERTIFICATION 

The applicant ( ) is, ( ) is not, a minority business enterprise. A minority 

business enterprise is defined as a business, at least 51 percent of which is 

owned, controlled, and managed by minority group members who are citizens of 
the U.S. In case of a corporation, 51 percent of all classes of voting stock 
of such corporations must be owned by an individual (s) determined to be 
minority. For the purpose of this definition, minority group members are 
Black Americans, Hispanic Americans, Native Americans (American Indians, 
Eskimos, Aleuts, or Native Hawaiians), Asian Pacific Americans (persons with 
origins from Japan, China, the Philippines, Vietnam, Korea, Samoa, Guam, U.S. 
Trust Territory of the Pacific Islands, Laos, Cambodia, or Taiwan) and members 
of other groups designated from time to time by the Small Business 
Administration according to the procedures set forth at 13 CFR Part 124.1. 

3. WOMAN-OWNED BUSINESS CERTIFICATION 

The applicant ( ) is, ( ) is not, a woman-owned business. A woman-owned 
business is a business which is, at least 51 percent owned, controlled, and 
operated by a woman or women. Controlled is defined as exercising the power 
to make policy decisions. Operated is defined as actively involved in the 
day-to-day management. 


Signature of Authorized Official 

Title: _ 

Date: 
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ASSURANCE OF COMPLIANCE WITH THE DEPARTMENT OF 
HEALTH AND HUMAN SERVICES REGULATION UNDER 
TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 


---(hereinafter called the “Applicant”) 

Name of Applicant (type or print) 


HEREBY AGREES THAT it will comply with Title VI of the Civil Rights Act of 1964 (P.L. 
88-352) and all requirements imposed by or pursuant to the Regulation of the Department 
of Health and Human Services (45 C.F.R. Pan 80) issued pursuant to that title, to the end 
that, in accordance with Title VI of that Act and the Regulation, no person in the United 
States shall, on the ground of race, color, or national origin, be excluded from participation 
in, be denied the benefits of, or be otherwise subjected to discrimination under any program 
or activity for which the Applicant receives Federal financial assistance from the Depart¬ 
ment; and HEREBY GIVES ASSURANCE THAT it will immediately take any measures 
necessary to effectuate this agreement. 

If any real property or structure thereon is provided or improved with the aid of Federal 
financial assistance extended to the Applicant by the Department, this Assurance shall obligate 
the Applicant, or in the case of any transfer of such property, any transferee, for the period 
during which the real property or structure is used for a purpose for which the Federal financial 
assistance is extended or for another purpose involving the provision of similar services or 
benefits. If any personal property is so provided, this Assurance shall obligate the Applicant 
for the period during which it retains ownership or possession of the property. In all other 
cases, this Assurance shall obligate the Applicant for the period during which the Federal 
financial assistance is extended to it by the Department. 

THIS ASSURANCE is given in consideration of and for the purpose of obtaining any and 
all Federal grants, loans, contracts, property, discounts or other Federal financial assistance 
extended after the date hereof to the Applicant by the Department, including installment 
payments after such date on account of applications for Federal financial assistance which 
were approved before such date. The Applicant recognizes and agrees that such Federal finan¬ 
cial assistance will be extended in reliance on the representations and agreements made in 
this Assurance, and that the United States shall have the right to seek judicial enforcement 
of this Assurance. This Assurance is binding on the Applicant, its successors, transferees, 
and assignees, and the person or persons whose signatures appear below are authorized to 
sign this Assurance on behalf of the Applicant. 

Date__ ___ 

Applicant (type or print) 


By__ 

Signature and Title of Authorized Official 


Applicant*? mailing address 

NOTE: If this form is not returned with the application for financial assistance, return it 
to DHHS, Office for Civil Rights, 330 Independence Ave.. S.W., Washington, D.C. 20201 

HHS-441 (Rev. 12/82) 

|FR Doc. 87-14632 Filed 6-25-87; 8:45 am| 

SILLING COOE 4190-11-C 
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This is a continuing list of 
public bills from the current 
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The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as “slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 

DC 20402 (phone 202-275- 
3030). 

HJ. Res. 106/Pub. L. 100-56 
To designate June 19. 1987, 
as “American Gospel Arts 
Day.” (June 23. 1987; 101 
Stat 372; 1 page) Price: 
$ 1.00 
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